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PREFACE 

These lectures are being ])ublished as the Tagore 
Law Lectures for the year 1920. A few words of 
explanation ai'e nect^ssaiy to account for the seeming 
dela3' in their ])reparation and publication. In fact, there 
has been little or no delay. 

It was in the summer of 1939 that I had the honour 
of l)eing invited by the University of ('alcutta, in accord- 
ance witli the provisions of Rule 5- A of the Tagore Law 
Professorshij) Foundation, to deliver a cours(' of lectures 
on Penology. As no appointment of a Tagore Professor 
had l)een made for the N'ear 1929, the University' authori- 
ties antedated rnv a[>{)ointment and made it for 1929. In 
the circumstances, the lectures could not l)e delivered 
before April, 1940, i.t’., a ff;w months after the actual 
appointment. Whatever delay' has since ha])|)ened in th(‘ 
matter of their ])rinting and publication is to be attributed 
to the difficult conditions l)rought on by tlie World War. 

The lectures cfjutain a raj)id review of the i)ast and 
[uesent develo{)ment of thought in IVmology, and of tlie 
[Jractical endeavours which aim at realising the true aims 
and ol)jects of Penology. They als(j give an indication 
of the direction which Penology should take in the near 
future. 

I am deeply indebted to Sir Maurice Uwyer lor the? 
P'oreword with which he has sjaonsoied this book. His 
inteiest in I’eiKjkrgv' is well-known to those who ha ve had 
the jrrivilege of Ireing associatr'd witli liim in tlie cause 
of Indian jienal reform. Anything from his ])en carries 
its own weight. He has laid the [jublic and the author 
under obligation Iiv' this his latest contriliution to tiu* 
lit(*rature f>f Penologv'. 



IV 


PREFACE 


Lectiirtti V, VI and VII deal with Hindu Penology 
in ancient India. They were capable of more exhaustive 
treatment, as the materials available are plentiful. But 
I have purposely avoided details and have kej)t in view 
the salient features which alone matter. It is hoped that 
these lectures will afford some guidance to students of 
Penology who may care to investigate further in matters 
of detail. I take this ojoportunity of expressing my 
indel)tedness to my friend Dr. Ananta Prasad Baneiji 
Shastry, Professor, Patna College, for the ungrudging 
helj) and co-o])eration which I have received from him in 
the i)r('j)aration of these three lectuies. 

I have endeavoured to make the Index and the Table 
of ('onti'nts as full and com])l(‘te as possilde, and I trust 
they will lie found useful. 


Baylvy Road, Patna. 


P. K. Sen. 
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FOREWORD 


I am very glad that Dr. P. K. Sen is publishing in 
book form the Tagore lectures which he recently deli- 
vered on “Penologj', Old and New”, and I willingly 
accede to his invitation to write this Foreword. 

The book appears at an opportune moment, when, 
under the impact of the War, a general review and re- 
examination of the fundamental ideas which underlie all 
the aspects of our social system is now in progress 
throughout the whole world. 1 ventured, in the 
Inaugural Address which I had tlie honour' of delivering 
at the first session of the Indian Penal Refoi'in Conference 
two years ago, to draw attention to the curiously detached 
view which seemed to me to be taken in India of all 
matters r'elating to crime and punishment. I hazarded 
the opinion that this might be due in part to the sense of 
fatalism which pervades ifiuch of Indian thought: but it 
has since occurred to me that another cause may be the 
almost total absence of information with regard to what 
has happened or is hap|>ening in other countries, whether 
in the sphere of theoi'y or of pr’actice. It is for that 
reason especialh" that Di'. Sen’s book is to Ire welcomed. 
He traces with skill and insight the evolutirrn of thought 
in matters of crime and punishment from the earliest 
times fo the present da\'. He shows how deeply the 
ancient Hindu lawgivers had studied the problem and 
how near some of their theories come to modern doctrine. 
He gives a full and lucid description of the irnruense 
advance in the science of penology which has taken 
place in Eurxrpe and America during the nineteenth and 
h^’entieth centuries, and of the systems at present in force 
or under trial which have for their purpose the recon- 
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ciling of the claim of the State to protect itself against the 
criminal with* the claim of the latter to be regarded not 
only as a criminal but also as a human being and a 
fellow citizen. 

Dr. Sen’s treatment of his subject is as objective and 
impartial as a scientific investigation demands; but it 
is not difficult to see where his own sympathies lie, and 
his comments are inspired by a humane and generous 
judgment. I warmly commend the book to all those who 
are interested in the building of the new structure of 
society which must surely emerge after the War, unless 
the War has been fought in vain, — a society built upon 
the firm foundation of human personality, in which the 
rights of the State are not omnipotent but are no more 
than the sum of the rights of all the citizens who compose 
it. 

I think that any reader of Dr. Sen’s pages must be 
struck by the singular difference between the Anglo- 
Saxon countries and the counties in continental Europe 
in their approach to the difficult and complex problems 
discussed in this book. In the latter we find a far more 
elaborate discussion of the nature of crime and punish- 
■ment, (and of the metaphysical and ethical principles 
which underlie the conceptions of morality and respon- 
sibility; and Italian penologists in particular have, since 
the time of Beccaria, achieved in this sphere a just and 
lasting fame. The Anglo-Saxon countries, as is their 
custom, have proceeded more empirically and by way of 
trial and error; but I think that the administration of 
the criminal law and the treatment of criminals in those 
countries will be found to afford a more practical and 
useful illustration of applied principles than in those 
which have proclaimed, and often accepted, the prin- 
ciples themselves. Nor can we shut our eyes to the effect 
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of totalitarian doctrine upon even the most advanced and 
humane principles which have been in theory at any rate 
received into the jurisprudence of the dictator countries. 

It seems likely that India will adopt by preference 
the empirical method, as indeed she is doing already. 
But she has at any rate this advantage, that she can 
satisfy herself by a study of the more doctrinaire 
exponents of continental theory, whether the empirical 
methods are proceeding on sound and fruitful lines; and 
I can concieve nothing more valuable for this purpose 
than Dr. Sen’s book. I hope that it will have a wide 
circulation, not only among administrators and those 
concerned in the formulation of Government policy, but 
also among social woikers and the more intelligent 
portion of the lay people. Nothing but good can come of 
a more general diffusion of the facts and information 
which it contains; and I wish it all success. 


Maurice Gwyek. 
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LECTURE I 

INTRODUCTION. 

The treatment of crime and criminals forms a vast and comprehen- 
sive subject of study. Viewed in its theoretical and practical aspects 
it furnishes material for various branches of knowledge. With gradual 
differentiation and specialisation these are ever on tlie increase. 
Ancient systems of law and jurisprudence, however, did not indulge 
in exceeding specialisation. Just as Philosophy in olden days took in 
within its folds a large range of subjects — metaphysics, ps37choIogy, 
sociology^ ethics, politics, civics, eugenics and the like — even so Law 
dealt not only with civil and criminal law and procedure but had in it 
the germs of criminology, penology, psychology, sociology and many 
another allied science or art. Nor was it usual in ancient literature 
to make a distinction between the study of crime and criminals from 
the speculative point of view, as a science, and from the practical 
point of view, as an art. 

Penology Ato Criminology. 

The modern terms criminology and penology are regarded by 
some as almost pointing to these two respective aspects of the same 
branch of knowledge, and to correspond to the German expressions — 
Gefdngnisswesen and gefdngnisskunde. Useful as is the present day 
. differentiation between diverse branches of knowledge, there is obvious 
mischief in making the barriers between them too pronounced, specially 
as t^etween criminology and penology. *‘For,’' as I have said else- 
where,^ and the statement holds true, “it is indeed a thin line which 
divides the two sciences and it is being recognised more and more that 
the connection between them is so intimate that their problems inevit- 
ably overlap. With this recognition the distinction bt^tween penology 
and criminology is rapidly disappearing. La science penitenliare is 
to-day an ever widening investigation in which criminology and 
penolog;^" merge and the problems of the two require and receive the 
same attention. “ Nevertheless, it cannot be gainsaid that there are 
problems, speculative or practical, which are special and peculiar to 
, criminology or penology, as the case may be. 

^ In my work From Punishment to Prevention, p. i — Oxford University 
Press, 1932. 



2 PENOLOGY: OLD AND NEW. [LECT. 1 

Penology may justly be regarded as among the younger of the 
sciences. In the West it is only about a centuiy old, but in this 
country it is considerably older, as will presently appear. . 

Ati interesting claim is put forward in America to the effect that 
the word penology is a coinage of Francis Lieber in the year 1834. 

1834 (Francis Lieber) mentions in his diary among’ the subjects 
continually in his head that of 'Penology'. He coined the word from 
his brain ; later, he defined it in a letter to de Tqqueville as that 
branch of criminal science which occupies itself (or ought to do so) 
with the punishment and the criminal ; not with the definition of 
crime, the subject of accountability and the proving of the crime 
which belong to criminal law and the penal process. "V This 
definition is not very explicit. It seeks to draw a line of demarcation 
between penology on the one hand, and criminal law and penal process 
on the other, which deal with the ing,redients that go to make parti- 
cular offences and the methods of dealing with such offences. It omits 
to point out the special sphere of penology which is to lay down the 
fundamental principles that should guide the State, or the sovereign 
authority, in framing its scheme of punishments. 

Apart from its comparatively recent growth in the West, which 
may be admitted, there is some hesitation in certain quarters even 
to acknowledge it as a science. "Science", it is said, "is too bold a 
word to use in defining penology. Yhe use of this term presupposes 
a knowledge of the facts, a rigidity of analysis and a soundness of 
deduction which does not exist as yet in this field of study. This 
observation can scarcely be justified. The standards of certitude vary 
from science to science. A science that deals with human material 
must ntH:essarily put up with lesser exactitude in the matter of factual* 
data, analysis or deduction. Thus psychology, individual and collec- 
tive, sociology, economics, indeed all sciences dealing directly or 
indirectly with human conduct must for obvious reasons be subject 
to this drawback. Their quality of certitude will differ from that of 
an exact science such as mathematics and will be commensurate with 
just that amount of certainty, or uncertainty, that attaches to human 
conduct. 


^ Francis Lieber, Prisem Reform and Criminal Law — Correction and Prevention 
(New York: Russell Sage Foundation, Charities Publication Committee, igio), 
p. 146. See I^uis N. Robinson's Penology in the United States, p. 11 — John 
C. Winston, Philadelphia. 1923. Similarly. Dr. Frederick Howard Wines attri- 
butes the coinage of the term to Francis Lieber. See Punishment and • 
Reformation, p. 2 — Thomas Y. Crowell Co.. 1918. 

* Louis N. Robinson, Penology in the United States, p .11 — John C. 
Winston Co,, 1923. 
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Criminal Law, Penology and Criminology. 

What then is the relation between criminal law^ penology and 
criminology? To begin with, they are all included in the more com- 
prehensive te'rm 'criminal science'. In order of evolution it is criminal 
law that comes first, penology comes next and criminology comes last. 
Indeed, criminology has been described as "'a secondary evolutional 
consciousness of the study of penology."* It will, however, need a 
short historical digression to understand how this evolution has come 
about in the W'^est. It is only the first of the three, criminal law and 
procedure, with which it is thought the legal profession is concerned. 
But the day is fast approaching when it will be realised that the study 
of criminal science as a whole, including penology and criminology 
is a pressing duty not only with lawyers but with the thoughtful 
community at large. Criminal law treats of those provisions which 
the King, the State or the legislative authority has laid down for 
dealing with certain violations of the code of conduct which are called 
public wTongs or offences.* These provisions, penal in character, are 
prescribed for the maintenance of peace and order in every organised 
society. 1 hey take the form usually of punishments calculated to 
serve as checks on repetition, or similar violation in future. The icheme 
of punishment may nave for its basis one or more of the following 
ideas, — Vengeance, Intimidation or Deterrence, Expiation, Correction. 
It will be our enaeavour to analyse in due course different systems, 
and discover which of these elements may or may not be present in 
them.® It is sufficient for our present purpose to say that the idea 
of intimidation, or deterrence is as old as the world and enters in more 
or less degree into every scheme of punishment, very often combined 
with the idea of expiation, at other times largely tinged with the idea 
of vengeance, but only rarely tempered by the idea of correction or 
•reformation of the offending individual, or balanced by a conscious 
aim at social defence. Intimidation, repression or deterrence is the 
fundamental idea that lies at the root of criminal law everywhere in 
all ages and climes. In most ancient communities the King is the seat 
of authority. In him is vested the divine right to punish the wicked, 
and the punishment must be in proportion to the gravity of 
the offence. The ro 3 ^al person is regarded as representing divinity, the 
fountain-head of right and justice. It is his hand which through the 


‘ See introduction to the English version of De Qiiiros on Modern Theories 
of Criminality by W. W. Smithers, Chairman of the Committee on Translation 
oi the American Institute of Criminal Law and Criminology and Secretary of 

the Comparative Law Bureau of the American Bar AsscK'iation T.ittle Brown He 

Co., Boston, 1912. 

* See Kenny’s Criminal Law. 

* Lectures II, III and IV. 
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law of the land administers justice and gives chastisement to offenders, 
so that they ma^ be kept in check, and peace and order may prevail. 

Underlying this law, ancient or modern, are several principles that 
enter more or less into its spirit and determine its letter. Criminal 
law and procedure do not deal with them. A scientific study and 
treatment of these is the proper province of penology. Let us briefly 
consider some of these principles. 

The Classical Sc:hool. 

First, there is the objective principle of the so-called Classical 
School, which rests on fitting the punishment to the crime, and not 
to the criminal. There were punishments of diverse kinds ingeniously 
invented with the object and in the belief that they would fit the res* 
pective crimes. We shall have occasion to go into the history of the 
evolution of punishments Suffice it to say now, without touching 
the fringe of that history, that at jire.scnt there are, roughly speaking, 
only three modes of punishment prescribed — imprisonment, fine and, 
in certain special cases, death. The first two may be graduated or 
modulated — the length of the period of imprisonment, or the circum- 
stances of severity of the imprisonment, being made to vary not with 
reference to the offender but with reference to the gravity of the 
offence as di.sclosed by the objective circumstances of its commission 
How is the gravity to be ascertained? Various standards have 
been adopted at \^arious times. In the last analysis it appears 
that it should be ascertained in ttTnts of its ('ffect on society. Hence 
in some countries, thougii not in all, it has been thoiiglit that the 
gravity or otherwise of an offence is to be detennined by the danger- 
ousness or formidability {temihilite. pcrictilosiiy) of the offence in 
relation to social order. In essence, the position of the so-called 
classical school of thought may be thus indicated : It beholds offence 
as an objective fact and, to meet it, lays down an objective punish- 
ment. Here is an offence, there is a punishment — the latter balances, 
equates, cancels the former.. 1'he punishment works off, as it were 
the wrong or injury done oy tin offence to the individual or the 
community. In this notion of working off there is implicitly, no 
doubt, an element of the idea of expiation. Wherever it becomes 
explicit it serves as a bridge leading from the entirely objective to a 
partially subjective standpoint. For what is expiation unless the 
person who goes through it is a conscious, willing subject? All 
expiation has a psychological back-ground. It is the inner conscious- 
ness of the man that he is working off his evil deed that constitutes 
the very essence of expiation. From this consciousness again to that 
of correction is a logical, though not necessarily a speedy, develop- 

^ See Lectures II and ILL 
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ment. Thus it will be found that the world owes not a little to the 
expiatory idea for enabling the classical conception to shed its rigid 
objectivity, and the penal systems to look more to the criminal than 
to the crime alone. 

There is another ingredient in the classical scheme which must 
be touched upon: It is the sense of equality before the law, which 
demands equality of punishment for all. If two men have committed 
the same wrong against society, their punishment must be equal. 
There is no justifiable reason, it is said, wliy an individual who has 
committed the same offence as anothtT should be visited with a lesser 
or greater punishment than that other. All must be equal in the eye 
of law and therefore, logically, they must be sul)j(‘('t to the same 
punishment for the same offence. This idea of so-called equality 
imparts to the classical scheme a greater rigidity. Combining the 
principle of objecti^dty above referred to with this principle of equality 
the conclusioii is reached that an offence is io be taken in its definite 
objective, physical, outwardly manifest form ; that a definite olqective 
j)unishrnent must be pres('rib(^d for it ; and that such punishment must 
apply to all alike without the least variation, ‘fhe reason given is 
that the law should be no respecter of ]>ersons - all are t‘(|ual in the 
eye of law. Thus we need not inquire into the personality of thc‘ 
offender, his antecedents, his heredity, his family and up-bringing, 
his early associations, his tem{)tations and trials, perchance his 
unemployment and indigenc(‘, his heroic but futile^ (*fforts to rise above 
untow^ard conditions. It do(‘s s*eeni an abstract, unnatural, artificial 
standard. Here is a Jean Valjin wlio has been through hunger and 
penury and has seen his family starve Indore his eyes. Must he be 
judg(‘d by the same standard as anoth(*r who while in the enjoyment 
of plenty and prosperity has committed theft ? This inexorable law 
would say ‘Yes'. The personality of the individual, liis physical and 
mental make-up, his good or evil heritage or environments, cannot In' 
a factor in dettumining punishment. For how is it possibb*, it is said, 
to look into the antecedents of each individual, his miaital furniture, — 
self-acquired or luTeditary — or the causal factors determining his 
volitions?' It is too psychological, too metaphysical and snl>tl(‘. 
The rigid machinery of law cannot take note fd all th(‘sc‘. The* indivi 
dual must \ye regarded as a mere unit and one unit is just as good 
as any other. Thus according to the. objective view it is not die 
offender committing the offt^nev but t)u* offence ilsf^lf tbal calls lor 
punishment. It is. the di.sease, so to speak, and not the pali(*nt that 
must be considered. As diseases may be labt^lled and sfx^cifics told off 
against each, so are offences to be lalxlled and punishments f:> re scribed. 
This treatment of offences may seem to be logically and mathemati- 
cally accurate, but it is hopelessly mechanical. It is singularly 
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inaccurate and inappropriate for human beings of whom no two are 
alike. In the larger sense of justice it is not just. Hence the need 
for a change of outlook. 

It is at this point that the science of criminology emerges from 
the study of penology. It may, therefore, be regarded as comple- 
mentary to penology. It seeks to investigate the numerous causal 
agencies that lead to crime. Are crimes determined by physical, 
anthropological, physiological, or hereditary factors? If so, to what 
extent? How far is the responsibility of the criminal attenuated or 
aggravated by the presence or absence of such determining causes? 
Or, are crimes the product of volition, the result of the action of free 
and responsible individuals unaffected by determining conditions? If 
the latter, they must make their authors fully liable. These and other 
problems which flow from the science of penology are treated in the 
sister science of criminology which in turn brings to its aid the study 
of many another science such as psychology, anthropology, sociology, 
psychiatry, etc. 

It will appear in the course of these lectures how and at what 
point the science of criminology historically takes birth. 

Relaxation of the Classical Idea. 

To come back to the main topic, the rigid objectivity of the 
classical school of thought above refeiTed to could not possibly last. 
The world has witnessed the phenomenon in all countries and in all 
systems that when a certain machineft*y or provision of law becomes 
antiquated and ceases to reflect the public conscience or answer its 
requirements, forces are set at work which enter, so to speak, by the 
back door, if not by the front gate, and gradually and imperceptibly 
modify the spirit and letter of the prevalent law so as to adapt it 
to the legitimate demands of socit^ty. Even so in this case, gradually 
and imperceptibly, changes began to appear. Let us consider some 
of these silent forces and their effect on penology of the present day. 

Extenuating Factors. 

Take for instance the doctrine of 'extenuating circumstances'. 
What is it but a relaxation of the principle that, given the offence 
the punishment prescribed for it is ascertainable with mathematical 
certainty? It means that there are often features, facts and circum- 
stances, connected with the offending act which should materially 
affect the punishment to the advantage of the offender. The principle 
lays down that the law must look not at the offence alone but at the 
whole setting of circumstances connected with it and if the redeeming 
features are pre.sent it must proceed to modulate the punishment 
according to certain recognised canons. True, the standpoint is still 
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objective, because it does not relate to the personality of the individual 
but to the differentiating circumstances connected with the offence 
itself. But the point of departure consists in this that it allows 
differentiation to enter into the question and to modulate the punish- 
ment for an offence, in the teeth of the orthodox formula of 'the same 
punishment for the same offence.' 

The Jury. 

An important contribution towards the relaxation of the rigid 
classical idea has been made by the Jury. Ordinarily, the respective 
functions of the judge and the jury are marked out by saying that 
the judge is the interpreter, of the law and is the proper authority to 
apply it, whereas the jury is the master of the facts and is the proper 
authority to give its verdict on them. But there is a latent conflict 
between these two essential factors in the administration of justice — 
the judge and the juIy^ Law must reflect the public conscience and 
wherever in its application by the judge it runs, or it threatens to run, 
counter to prevailing notions of justice, the jury has a tendency to 
stand up for them and shape its verdict of condemnation or of 
acquittal accordingly. Where the law looks only at the offence and 
disregarding the offender rigidly applies the prescribed punishment, the 
jury refuses to remain indifferent to the personality of the individual 
offender, his motives, his antecedents, his former life, his general moral 
outlook. In theft or analogous grimes, in crimes of passion, in crimes 
committed in a state of insanity or semi-insanity, this is not unoften 
the case. The jury prefers to look more at the individual than at the 
crime committed by him. Hunger, privation, previous association 
and environment, instinctive and perhaps irresistible passion might 
have swept the offender off his feet and led to the commission of the 
offence. If the law cannot take these into consideration to measure 
the offender’s accountability, the jury does. Often and often the jury 
has by its verdict shown its resentment at what may be called the 
obsession of justice by law which has ceased to reflect the social con- 
science of the day. The jurors, more human and less obsessed by 
law, perhaps freer to follow the dictates of social conscience, 
get absorbed in their estimate of the individual in relation to the play 
of adverse forces of which he was the victim while committing the 
offence. In defiance of the law they bring in a verdict of ‘not guilty’. 
The verdict may really be perverse, flagrantly circumventing the law. 
But it illustrates how public opinion, through the jury, affects and 
determines the administration of law. The classical idea is, in the last 
analysis, based on the conception that every individual is free to do 
the right and abjure the wrong, and is therefore fully responsible for 
his actions. The public conscience is opposed to this abstract and 
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unreal idea of individual freedom, and sets itself up through the jury 
to counteract it, though the method adopted is far from being scienti- 
fically correct or reliable, as it may give way, and often does, in 
particular, cases, to transient public feeling. Owing to these factors of 
instability, the verdicts of juries are often inconsistent leading to 
decisions which appear capricious. '"Each jury has its own standards 
of judgment, and each jury man individually has his. It is almost 
a justice of chance, which is the worst and most disconcerting of all’\^ 
Nevertheless, it has to be admitted that in trying to secure the end 
that punishments must fit the criminal and not only the crime the jury 
has, in its own way, played a conspicuous part in the history of 
penology. 


The Judiciary. 

The change of outlook has also been assisted by the judiciary. 
It is not for the judge to circumvent, but faithfully to follow, the law. 
Circumscribed as he is by statute law or case law, he has to keep him- 
self within the limits prescribed by it. Nevertheless, in all countries 
the judge has always inclined to take into consideration the circum- 
stances under which an offence is committed — not only objective 
circumstances connected with the offending act itself but subjective 
matters relating to the character and personality of the offender. He 
is not obsessed with the metaphysics^ of the doctrine of responsibility. 
He looks at the case in a plain, matter of fact manner. He looks 
at the motive as w'ell as the act to which it has led the offender. If 
the motive carries no dishonour, or implies no degenerate trait, he 
seeks as far as possible to regulate the severity of the punishment 
accordingly. If the act discloses subjective criminality, or perversity, 
he metes out punishment calculated to ]>rove an effective deterrent. 
In so modulating, the punishment according to the subjective or 
psychological quality of the act he often has to strain the law to its 
utmost capacity and sometimes even to circumvent it. In the result, 
he reflects in his decision the social conscience of the day which finds 
the lavv to be an anachronism. The cumulative effect of such decisions 
is gradually to bring about a modification of the law, probably 
followed in due course by statutory enactment to confirm it. The 
repugnance of jurors and judges to excessive punishments and their 
preference for acquittal is thus a psychological fact which has con- 
tributed to the end of lessening their severity and bringing them more 
in line with intelligent public opinion. 

* Raymond Saleilles Individualisation of Punishment (Translation), — 
William Heinemann, London, 1911. 
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Statute and Case Law. 

The reaction of judge and jury on statute and*case law is the 
next important fact to be considered. Statute law has its own 
advantages and disadvantages. The advantage is that it is definite, 
and free from amb guity and acts uniformly on all. Hence flows the 
disadvantage that it does not lend itself to variation in individual 
cases, unless variation has been provided for in the shape of exceptions 
or provisoes. In the criminal law this inflexibility is in one sense 
eminently proper as, otherwise, the fundamental principle of equality 
of all before the law is violated. Besides, it is deemed to be impera- 
tive that the law shall be effectively deterrent. If the affirmafivt' 
provision of law be riddled with many negatives (in the shape of 
exceptions) it loses in efficacy as a deterrent. Intimidation to 
all prospective law-breakers is believed to be th(‘ sound principle to 
follow ; and most law-givers, ancient or modern, have prized it and 
pursued it. The old Hindu law-givers significantly descri1:)ed it as 
Maytiradharma or the way of the peacock, meaning that, like tlu‘ 
peacock that puts up its multi-coloured plumes to disjrlay its majc'sty, 
the law must be intimidative in order to retain its majesty in the 
eye of the subject. As distinguished from statute law, case law is 
perhaps less rigid, more elastic, as it lends itself to l)eing interpreted, 
distinguished and thus slowly modifu^d to suit changing conditions of 
society. This is done by the judges. l£\a*n statute law is in practice 
gradually modified by judicial interpretations leading to conflict of 
judicial decisions which has to be laid at rest by amt'ndrnents. 

Cjiamung Social Valoks. 

The principal cause of modification of criminal law lyy jurors, 
judges and legislators is the endeavour to bring; it into line with the 
changing social values. Apart from the psychology of the offcauku' 
which, as above referred to, (Uiters into tlie estimate of punishment 
and has the effect either of relaxing its severity or previailing its 
alf>plication in particular cases, the very effect of puiiishinenl as a 
means of repression has in course of time come to be c[uestioned. The 
belief that punishments are the best and most effectual rtniedies of 
crime is attributed to traditional |::reji!dice. Time was whcai ihe rod 
was supreme and penal law was dominated by the idea of taming 
human passions. But it is perceived that '‘force is always a bad 
remedy for force. In the Middle Ages, when punishments were brutal, 
crimes were equally savage ; and society in demoralising rivalry witli 
the atrocity of criminals, laboured in a vicious circle. Now, in the 
lower social grades, the brutal man who often resorts to violence is 
in his turn equally the victim of violence ; so that, amongst criminals, 

• 2 
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a scar is somewhat of a professional distinction''.^ It is increasingly 
being realised 'that considering the anthropological, physical and 
social factors of crime punishment can exert but a slight influence on 
it. As Enrico Ferri puts it, ''Punishment, in fact, by its special effect 
as a legal deterrent, acting as a psychological motive, will clearly be 
unable to neutralise the constant and hereditary action of climate, 
customs, increase of population, agi’icultural production, economic and 
political crises which statistics invariably exhibit as the most potent 
factors of the growth or diminution of criminality"." Ferri sums up 
his criticism by saying that "punishment which has professed to be 
such a simple and powerful remedy against all the factors of crime is 
therefore a panacea whose potency is far beneath its reputation."*' 
Repressive remedies, however, have still kept their hold on men, as 
they are easy to administer. An instance in point is solitary con- 
finement. Years of experience have established beyond any doubt 
that it exercises a terribly baneful effect on the person who 
is subjected to it. Nevertheless it still continues, one reason for its 
continuance being that it is one of the most easy-going methods for 
handling an intractable or difficult prisoner. Thus the sy.stem of 
repressive punishment has a tendency to demoralise those who are 
responsible for inflicting and administering them and thereby to secure 
its own permanency at the expense of the welfare of individuals as well 
as of society. 

What then is the object of punishment? Once the idea of retri- 
butive or intimidative punishment is understood in its true implica- 
tions, once the fallacy of viewing, punishment as merely a repressive 
function of society is clearly apprehended, the road is made ready 
for transition to the next stage of thought. 

Reformation the Object of Punishment: 

Individualisation the Method 

The next step is to get away from the rigidity of classical thought, 
which views the offender as only a unit, and to treat him as a person. 
This leads to a definitij departure in the mode of administration of 
punishment. Every punishment is individualised, i.e., adapted to 
the personality of the offender. This implies an entire change of 
objective, the aim is not merely to impose afflictive punishment upon 
the offender but to rehabilitate him, and to effect his ultimate reforma- 
tion. Every step is calculated to bring about that supreme end. The 
reformation of the offender is regarded as the most effective deterrent, 
in other words the most successful method of preventing repetition of 
the offence. It follows as a corollary that a necessary condition for the 

^ Crmiinal Sociology by Enrico Ferri, p. io8 — D. Appleton & Co., 1915. 

^ Ibid, p. 92. 

Ibid, p. 93. 
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success of reformatory methods is a proper classification of prisoners. 
The same class of methods cannot apply to all. The character and 
quality of the methods must vary with the character and quality of the 
crime and the criminal — often more of the criminal than of the crime com- 
mitted by him. It becomes, therefore, of the greatest moment to have 
different prisons or different institutions for the treatment of different 
classes of offenders. For punishment is now divested of its character 
as a retaliatory measure, and is converted into a treatment for effecting 
reformation, as far as possible, of the criminal by adapting the 
punishment to the individuality of the offender. Since it is not always 
possible for the judiciary or the legislature to do so, for the reasons 
above stated, it may be done administratively during the term of 
sentence by the authorities in charge of execution of the punishment. 
This aspect of the problem of individualisation Jias been called the 
''administrative realisation"' of individualisation, as distinguished from 
the legislative and judicial realisation already dealt with. 

Classification. 

Apart from idiosyncracies or special variations, the inmates of the 
prisons fall into several natural divisions, such as first offenders, 
habitual offenders, women offenders, adolescent offenders, child 
offenders, mentally defective offenders, and undertrials. At one time, 
even in the most civilised countries, all these used to be huddled 
together in the same prison without any distinction, and without any 
observance of privacy, decorum, or moral propriety. The conditions 
in which they lived were well calculated to dull all vestiges of fine 
susceptibility that might still remain in them. The change of objective 
mentioned above brought about a complete change of methods. At 
present, these reformative methods are in full progress in the western 
.countries and, by dint of practical experience, penal reformers are 
daily improving them, and finding out new avenues for extensive and 
intensive work of reform. But a further step has still to be taken. 
It is not only raising, the one that has fallen that must engage the 
attention pf the penalist, or criminologist, but he must look forward 
to ways and means for preventing the fellow members of society from 
going the downward path. 

A special class of prisoners calls for separate treatment. It 
consists of the so-called political prisoners. Where it is a case of 
mere opinion, i.e., of holding political views not in conformity with 
those held by the majority, it can with scant justification be the ground 
for afflictive punishment. It is hoped that those days are gone long 
» past when a man became a fit subject of punishment for entertaining 
heretical opinion. Informed and enlightened administrators of modern 
times deprecate the penalising of intellectual, scientific, political, or 
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religious heresy. It may, however, be said that political heresy some^ 
times assumes a form that can justly be regarded as dangerous to 
society. In such cases, State expediency may require that persons 
holding such views should be prevented from disseminating them, and 
contaminating others. One of the ways of effecting this purpose is 
to segregate them by imprisonment. Assuming that the State is 
justified, in certain special cases, so to segregate political heretics, the 
question arises whether the treatment to be accorded to them is to 
be of the same kind as that of the others. There are obvious reasons 
why there should be differential treatment of these prisoners. More 
often than not they are characterised by high patriotic ideals, and 
altruism; and by a keen sense of self-respect which is only equalled 
by their spirit of self-sacrifice. Allowing for differences of quality 
betw’ecn man and «nan, these characteristics are found in greater or 
lesser measure in all political offenders. Hence the necessity for 
special treatment, unk'ss they are guilty of crimes involving moral 
turpitude. No doubt an element of difficulty is introduced when in 
addition to holding heti.'rodox jiolitical views, the offender in question 
resorts to crimes in execution of his political ideal, such as, robbery, 
dacoity, murder, in order to carry out, as Ik^ thinks, his patriotic 
ambition. Such a case can be distinguished from the purely political 
case, and can be treated on its own footing with reference to the crime 
committed. The person imprisoned for purely political reasons forms 
a class by himself. In regard to ^ him, there is wide divergence 
observable between theory and practice. In tlujory, modern opinion 
is uniform that he is not a fit subject for afflictive punishment. In 
practice, however, it is found, in many civilised countries that the rule 
is honoured by its breach rather than by its observance. It is hardly 
necessary to illustrate this proposition. One has only to look around 
and conhmiplate tlie events wfiich are happening every day both in 
the Old and the New Worlds, and the conviction is in'esistible that 
opinion is being subjected to afflictive punishment, with consequent 
loss not only to the individual concerned, but also to society as a 
whole. Tor, it must be remembered, that opinions change, and what 
is heresy to-day may be virtue to-morrow. 

The Positive School. 

The highest aim of penology must be to improvise methods for 
defense sociale, in other words for the health and well-being of society 
as a wfflole. This is the contribution to penology of the Positive 
School of which Cesare Lornbroso may well be called the founder, 
though many who have followed him, such as Enrico Ferri, Raffaelle ^ 
Garofalo and others have considerably enriched its thought. Thus 
side by side wfth the reformative idea there has come into penology 
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through the Positive School a new orientation inducing a wider and 
deeper study of the causes and conditions of cri^ne viewed dis- 
passionately as an anti-social act. This ever-widening investigation 
calls into requisition various branches of knowledge such as economics, 
biology, anthropology, sociology, physiology, psychology, psychiatry, 
mental pathology and so forth — sciences that influence, directly or 
indirectly, individual human activity and social life as a whole. Call 
this branch of investigation criminology, or what you will, it cannot 
be denied that it emerges out of the problems of penology. Viewed 
in this light criminology has been rightly described as a secondary 
evolutional consciousness of the study of penology.^ Indeed, it forms 
an essential part of penology. For the individual offender has no 
existence aj)art from the moral, social and economic environment in 
which be lives, moves and has his being. Nor can he escape the 
effect of his physical and mental heritage. "'Individual, physical, and 
social factors, — heaven and earth, as Goethe would say, — have 
determined the birth of the offender and of tlie modern school of 
criminal law.'* So saA^s Bernaldo de Ouiros", rehTring to the newly 
developed Positive School. It recognises tliat all th(' various factors 
above mentioned act and react on the individual and determine his 
individuality from which flows his conduct. If, therefore, the indivi- 
dual has to be held responsible as the determining cause of his actiouh, 
society must be held no less rc'sponsible as the caiiruA causans. To 
r(dorm a wrong-doer is but touching the fringe of the problem. The 
true aim is to go to the root and remove as tar as possible the 
conditions that produce or promote wrong-doing. 

This opens up a new vista. Thus tlu' inquiry into Ihe methods 
of reformation leads to the inquiry into thc‘ causes of wrong-doing- - 
the etiology of crime. This in turn leads to another sphere of inquiry 
dealing witli the prevention or pro[;liylaxis of crime. The aim and 
object of the new penology is com])rehensive and is ex])ressed to be 
dejense sociale. How does this conc(q:)tion of social defence repres(ait 
an advatice? The idea, it may be said, of defence, or protection, 
of society from the attacks of anti-socials is as old as *penology itself, 
and it finds expression, in the literaturi^ of most countries. But tliere 
is a fundamental difference between the protection of society/ as it 
was formerly understood and defense sociale as it is undcTstood by 
modern penology. The former rests 011 the aggressive attitude of 
criminal science wliich believes in law as the weapon of defence to 
fight the anti-social, to bring him to book and also perhajis to st^cure 
reparation; while the latter -stands for V hygiene preventive and believes 

^ See supra, p. 3. 

* Modern Theories of Criminality , Sec. 5, p. 10. 

Science Series — Little Brown & Co. 
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in a constructive programme of social hygiene, and a scientific handling 
of vital social^ problems from the psychological, educational and 
economic viewpoints, with the object that anti-social germs may no 
longer live and thrive in the social organism. In this connection 
I may he permitted to quote what I have said elsewhere^ : 

As an illustration of the ordinary meaning which, in the last 
century, was attributed to the phrase ^defence of society', there is 
the report of the International Committee (representative of twenty 
nations) at the London Congress of 1872 on the question of moral 
regeneration of the prisoner: ''Recognising as the fundamental 
fact that the protection of society is the object for which penal codes 
exist and the treatment of criminals is devised, the Committee 
believes that this protection is not only consistent with but abso- 
lutely demands the enunciation of the principle that the moral 
regeneration of the prisoner should be the primary aim of prison 
discipline." As Sir Evelyn Ruggles-Brise points out. "The con- 
gressists of 1872 did not say that reformation should be the primary 
aim of punishment, but only of prison discipline. This is quite a 
different thing." 

There are two points which the report of the International Com- 
mittee illustrates. First, even as late as the year 1872, the reformative 
idea of punishment was but imperfectly apprehended, reformation 
being regarded as beyond the purview of the legislature and the 
judiciary and confined to the administrative or executive sphere. 
Secondly, the 'defence of society', as it was apprehended in the 
nineteenth century is quite a different thing from defense sociale of 
the twentieth century. 


Measures of Safety. 

The result is that under the influence of the positive school the 
conviction is daily growing that mere punishment, even though correc- 
tive, is not enough for penal science. There must be measures of ^ 
safety, running parallel to punishments. This new idea of measures 
of safety supplementing punishments, though comparatively new to 
penology, has come to stay. It has already found its way into the 
statute books of certain countries of the West and into the institutional 
programme of others. The attitude w^hich the new objective induces 
is not only to look disp^assionately on crime as an anti-social act and 
to individualise the tTeatment to be accorded to the offender with a 
view to stamp out the anti-social tendency in him ; but further to 
provide preventive measures in the shape of legislation, institutions 
and opportunities, whereby citizens may effectively be prevented from 
becoming ant’ social, in other words to promote V hygiene preventive. 

* From Punishment, to PrevenHon, pp. 31-32— Oxford University Press, 

193^ 
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The growing consciousness in the western countries during the last 
, fifty years, that punishment qua punishment is but a poor measure 
of safety for the State, has found expression in various ways. 
Penological and anthropological societies through their accredited organs 
have systematically combated the old classical or neo-classical view 
and have urged the adoption of measures of safety, either in place of 
punishments or to supplement punishments. The course that the 
growth of this idea has taken appears clearly from the proceedings of 
various congresses held from time to time in different countries. It 
cannot be doubted that the movement has largely been inspired and 
influenced by prominent members of the (Italian) positivist school of 
penology such as Enrico Ferri and the like. But other thinkers have 
also contributed their share, prominent among them being the members 
of the French school led by men of the stamp of Tarde, Saleilles, 
Fouillee, Garraud etc. Nor must we forget the part played by the 
so-called school of 'Reformers’ headed by Liszt, Prins and Van Hamel. 
The result of all this ferment in the Continent was a large number 
of legislative projects seeking to visualise the idea of punishment as an 
afflictive deterrent, supplemented by other 'measures’, juridically 
recognised as instruments of defensive reaction of society against 
crimes. The fundamental basis of these legislative projects is the belief 
in the reformation of the criminal as the main instrument of social 
defence. Punishment in the classical sense, though not by itself 
sufficient for social defence, is conserved but sought to be rendered 
more efficacious by measures of safety. A more thorough-going scheme 
of legislation seeking not to supplement but to supplani punishment 
by measures of safety was that of Enrico F'erri’s {1921). But seeing 
that the time was not ripe for such an out-and-out enactment he gave 
* his approval to the later scheme (1927) prepared by Alfred Rocco, 
KeejxT of the Seals and Minister of Justice of Italy. In this piece of 
enactment punishment and measures of safety are given their respective 
places as parallel agencies of defensive reaction. Of the other 
continental projects may be* mentioned the Greek, the German, the 
Czechoslovakian, the Spanish, the Polish and the Swiss. 

Scheme of the Lectures. 

The above legislative projects, along with the Soviet Russian Code 
which pos.sesses some .special characteristics, will be dealt with in 
Lecture VIII . The movement of thought and the activities of the 
various Associations, Conferences and Congress(‘S that led the way to 

*Enaeted 19th October 1930 and put in force from July ist 1931. 
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such legislative schemes will be dealt with in Lecture IV. Prominent 
among these is* the Congress at Brussels in 1926 of the Association 
international de droit penal which put its seal of approval on a com- 
promise to the effect that, for the present, punishment in the classical 
sense may be retained but that in appropriate cases measures of safety 
and not punishments should be the rule. This was done in wise 
recognition of the state of public opinion which was still convinced 
of the expediency of retaining punishment as an afflictive deterrent for 
the sake of social defence. 

As a background for, Lecture IV and Lecture VIII, it is necessaiy 
to make a careful study of the history of crimes and punishments in 
various parts of the world, as also of the various theories and systems 
of thought that have prevailed in different epochs, particularly in the 
(fghteenth and nineteenth centuries. This w^ll be the subject-matter 
of Lectures II and III. 

Lectures IX, X, XI and XII will deal with the chai'acteristically 
different route which the progress of thought in jxmolog}^ has pursued 
in England and America. The genius of the Continental countries led 
to the growth of speculative theories in the first instance, thence to 
legislatign in [.)ursuance of those theories, thence to judicial and 
administrative individualisation. In England and America, on the 
other hand, voluntary efforts at reformation of offenders, or prospec- 
tive offenders, first made th(;ir appearance. The institutional efforts at 
reform proceeded up to a certain |)oint when it was felt that it was 
necessary to invoke tlie hel]) of the legislature before individualisation 
could advance further, or could effectively be carried out. It was at 
this stage that legislation stepped in. The earliest enactments were in 
regard to first offenders, children and young persons. In course ol 
time it came to be felt that the critical years of adolescence demanck^d • 
special attention, in as much as most of the prison population begin 
their criminal career during that period of life. It was with this object 
in view that a series of enactments was passed in this century to combat 
adolescent criminality. The Prevention of Crimes Act, the Criminal 
Justice Administration Acts, the Childrcin's Acts, the Menial Deficiency 
Acts, and various other Statutes amending or repealing previous law 
are dealt with in Lectures IX, X and XI. The picture is not complete 
until consider, along with the legislation, the institutional efforts 
which heralded it. The Industrial Schools, tlie Borstal, the Elmira 
Reformatory, the Juvenile Courts, the Probation System, and the 
Parole system, to mention only a tew of the mapy agtaicies at work, . 
furnish tlie background for legislative and judicial individualisation in 
England, which has taken long years to come. One of the most 
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important agencies that have helped individualisation is the system 
.of Indeterminate Sentence which will be dealt with, ifi particular, in 
Lecture X. 

With the dawning sense of the efficacy of humane methods of 
criminal administration, there has been of late an awakening of cons- 
ciousness regarding the duties that society owes to the feeble-minded. 
Mental infirmity was, until recent times, hardly any ground for 
differential treatment in prison. All prisoners were treated alike and 
with equal inhumanity. It did not matter whether a particular 
individual was hy reason of his mental condition irresponsible or all 
but iiTespoiisible. This was the situation after conviction. Even before 
conviction, the fact of his insanity, as a plea in defence, would not 
caiTy him very far. Of the various shades and grades of mental 
infirmity only one particular eispt'ct — and that a very narrow one — was 
covered by law. But even those whose cases were so covered by the 
law^ of the land were not immune from imprisonment as criminal 
lunatics. The obvious consequence of this was that a large number 
of peo];)le were sent to ]>rison and treated exactly in the same way as 
ordinary prisoners, without any hope of cure or redemption. The 
legislative enactments l)earin.g on this subject will be dealt with in 
Lecture XL 

Lecture XI T will deal with the Criminal Justice Bill of iqgB, one 
of the most compreliensive attempts at |)enal retorm of n-‘ccnt times. 
Owing to the (exigencies of the present war, tlu^ Bill, after its second 
rc'.ading, had to be dropped ; but as it visualises fnndamtaUal reforms 
in essential matter's a study of tiie main provisions will repay ])c'rusal. 
A])art from this, Lecture Xlt will deal with the Deatli T^‘T},aUy, which 
has been an outstanding pioblem from the most ancient limes, and is 
even now awaiting, satisfactory solution. 

It is a lefresliing change to turn to ])ena] science as it was in 
Hindu India. This will be dealt with in Lectures V, VI and VII. While 
the science of penology is a recent growth in the West, it is interesting 
to contemplate that as far back as the fourtli century B.('. it was a 
fully developed subject of study and stat(^cralt in India. Beginning 
from the Mahabharata and ending with the seventeenth century A.IL we 
find a long sericjs of authoritative; writers, commentators, and ('om[)i]ers 
who have left a literature rich in its contemt and prophetic ijj its vision. 
DaiuianUi (penal science) is, therefore, not a rexent growth in India. 
It is as old as the Srutis. Its sco|)e is coinprehensive, its province clear 
and defined, its rules of individiudisation worked out in great detail, 
*and with scientific precision. The fundamental basis of danddnlii is 
deterrence and mental re-habilitation. I'here is no sa\ our of re tribution 
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or vengeance. In these respects it presents a remarkable contrast to 
the prevalent theories ot punishment in the West up to recent times. 
1 do not j)resume to have dealt with the Hindu system exhaustively, 
it is not possible to do so in the course of a tew lectures. But I trust 
the materials ])reseihed in the three* lectures will siifhce to show that 
there is a wide held of research yet unexplored and that it will amply 
repay the student of pt'iiology to study the principles which our far- 
seeing for(*fathers acted upon. 



LECTURE 11 

CRIME AND PUNISHMENT 

The history of the dcvelo])rncnl of crime and })iiaislinient is of 
compelling interest. It g.oes back to pre-historic times. It is not tlu^ 
purpose of tliis lecture to give a complete liistoiy of crime, or of 
punishment. Volumes have been ^vrilten u])on it and the literature 
on tlu‘ subject is replete with information. In ordc'r, however, to 
consider the scope and object of ptaiology, as it is at present, it is 
necessary to go back at least a few centuries and to trace tlu- histoiy 
of crime, as also of punishment. Witli tlie gradual ])rogress of ideas 
a number of llieories of ciime and punisliment liave also evolvcai in tiie 
course of the last two centuries. I'liese* theories which will i)e consi- 
dered in a later lecture* n^quire for tlieir bac'kgronnd tin; history 
of development of the two conce|;)ls — Crime and Punisliment. 

1 HE Pask Idea oe C'kimk. 

Jurists of recent timis Iiave found considerable difhcully in 

dehning crimes In what resjiect does it difha- from a breach ol civil 
law? d'he difhciilty aristas from the faed that in all early law bcitli in 
Eastern anel Western countries there was little* distinction lietween sins, 
moral wrongs, bre-aches e>f secular law and l)readu^s ot custom ; uoi 
was any distinction observed hetweeai what is now understood to be 
two differeTit classes of wreings known as private and giublic. 

Coming to later time's, we find Serjeant Ste])[ien in his edition C)l 
the Commentarie's of l>la< kstone thus laying down tlie delinition ol 
crime: “A crime is a \a‘olation of rigid c:onsidcred in relcreMice the 

evil teaideaicy of such violation as regards tla* coinmuiiity at large . 

It has bt'cn, olisevrved that tliis dehnition lacks one* of Mie features 

},)ointed out by Ihackstone* himself who ele-tiues crime as "a, violation 
of the public rights and duties due to Ifie wliole ciimmunity, considereeJ 
as a community’'. There can be no doubt that a crime may b(^ a 
violation either of a rigiil or of a «hdy. Indeed, a gr(_;at many of flu* 
breaches of criminal law are breaches of duty to abstain Irom objection- 
able acts and tht'y may not involve* infringemenl of any* orK*’s rigid:. 
It is clear that the injury to the community winch marks tlie geiu ral 
tendency of all crimes may serve roughly to (1es< rilie < rime, not to 
define it. .Sometimes a ('rime by law is a lesser evil than a non- 
^ criminal wrong in relation to the saiiK- subject. Again, even when this 
evil public tendency is recognised an act may still b(' regarded by law* 
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as non-criminal. Nor does it serve any useful puriYJse to define crime 
as a wrong that revolts against moral feelings. True, this factor of 
moral repulsion is often present in the ordinary estimate of a crime, 
but that is no reason why it should form the basis of definition. The 
fact is we must look to history in order to account for the application 
of the word public wrong to crimes. It was the Roman jurists who 
noted the specially strong tendency of crimes to injure the public, and 
the notion of English law that crimes are to be regarded as pre- 
eminently public wrongs is traceable to Roman influence. I^rof. Kenny 
observes : 

In early Rome all charges of crime were tried by the public 
itself i,c., by the whole Roman ]x-ople assembled in centuriata. 
Long after this form of trial had become obsolete, and the origin 
of the epithet conse<juent}y obscured, crimes still continued to be 
called 'public/. And tlte phrase did not die out with Roman law ; 
but, as wc) have seen, plays a prominent j>art in the classifications 
and the definitions of our own Hlackstone. Its survival was doubt- 
less due to the recognition of the unmistakable public mischief 
which most crimes produce.' 

Early Gfcrmanic Idea of Punishmen'i . 

In the early Germanic systems, broadly speaking, the basis of 
punishment is vengeance. There is another idea that often expresses 
itself and that is the idea of elimination of the oflender from society. 
This latter is found not only in the Germanic systems but in all ancient 
systems. Perhaps it also lies at the root of the death penalty. The 
elimination was effected in the ancient systems by exile or outlawry and 
in its more modern form by banishment. Early systems of law are 
also replete with instances of infamous punishments calculated to isolate 
the offender ; in effect, it operated as a form of banishment or, at any 
rate, produced a like result by placing social distance between the 
offender and the non-offending individuals of the society. Speaking of 
the Jaw^ of England on the eve of the Norman conquest, Prof. Maitland 
draws attention .to four ckanents which deserve attention and says : 

We have to speak of outlawr^g of the blocd-feud, of the tariffs 
of i^er and hot and %mle, of punishment of life and limb. As regards 
the malefactor, the community may assume one of four attitudes ; 
it may make war upon him, it may leave him exposed to the 
vengeance of tliosc wlioin he has wronged, it may suff(x him to 
make atonement, it may inflict on him a determinate punishment, 
dearth, mutilation, or the like.* 

Outlawry was based on the principle that, should a man violate the 
law, the proper way for the outraged society to deal with him was to 
put him outside the pale of law and to make war with him. He who 

^ Kenny, Outlines of Criminal Law pp. 5 and 6 — Cambridge University 
Press iyo2. 

^ Pollock and Maitland, Ilislory of English Latv, 
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broke the law made war with the community and, therefore, it was 
open to the community to make war with him — he was out-law. He 
was no longer entitled to any protection ; he could be pursued and 
hunted dowm like a wild beast. His properties could be pillaged and 
plundered and his body sacrified at the altar of the community. Veiy 
often, one finds in the history of the earlier communities, this concep- 
tion of sacrifice appearing side by side with outlawTy. A survival of 
the spirit of outlawry is to be found up to the nineteenth century in the 
King’s right to 'year, day and waste’ of the felon’s land. The second 
attitude resulted in the systems of wer and blood-feud, of hoi and wiic. 
It represents the spirit of vengeance propitiating itself through retalia- 
tory acts by the kith and kin of the aggrieved against the; offender. It 
a man was killed, the offender would be given over to the kinsfolk of 
the slain to be dealt with in any way they chose, and they could avenge 
themselves not only by killing the offender but by pillaging,, plundering 
and destroying his possc’ssions. Nor was this all. All liv(;s were not 
deemed to be equal. The status of the slain and tlie slayer would 
determine* whether only one life or more lives of the slayiT’s kin w^ould 
make up for the loss of the slain. "Six ceorls must perish to balance 
the life of one thegn".^ There is some dispute whether blood-feuds 
were matters of legal right, or mere lawless law. According to some 
the slayer and his kinsfolk were required, in the first instance, to pixy 
the dead loergild, i.e., the sum which w'as fixed by law, as realisable 
from thc'm as and by way of atonement, for the offence committed. 
According to others blood-feud was the original way of atonement, and 
it w'as only later that the law fixed a specific sum that could be paid 
as an alternative with the option to the aggrieved party, either to take 
money, or to take blood. Whatever may be the correct view, the fact 
remains that the blood-feud existed as one of the recognised means of 
making amends for the wrong done. 

The next step is indicated by the system of hot and wile. Bot 
means a compensation to be }>aid to the injured party, and iMe, a ])ay- 
inent to be made to the King. There was an elaborate tariff of prices — 
hots or imte — set upon all manner of offences great or small, and wlu n 
the offender was unable to pay he was doomed to outlawry. Thus 
homicide, unless of a specially aggravating kind, became "erncndable’’ ; 
the hot for homicide was the wergild of the slain. 

The King’s Peace. 

There is intimate connection in English history between these early 
forms of punishment, and the doctrine of the King’s peace. In 
Bracton’s time the invariable preamble to every accusation of grave 


^ Pollock and Maitland, History of English Imw. 
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wrong ran thus: — .'The said A was in the peace of God, and of our 
lord the King, ahd there came the said B with force and anns, etc." 
This idea of "the peace of our lord the King" was slowly worked out. 
At first every house had its own peace and so had every Church. There 
was a peace for each township and a peace for each of the four great 
roads. If the peace of a man’s house was broken, a hot must be paid. 
So too if lord's peace was broken in his manor. The next step was 
to treat the King's peace as independent. If the King was dining in 
A's house, and B broke the peace, a hot must have to be paid to A, 
and a fine to the King. The King’s peace was more extensive than 
that of others. The border countries were in his peace, as Counties 
Palatine, because he had a peace there. Gradually the idea emerged 
that any place not spixially under any other peace, was in the King's 
peace. Finally, the King's peace absorbed all other peace, and became 
an all-embracing atinosj)here. The notion that "the King never dies" 
and "the throne is never vacant", gave continuity to the King's peace, 
and a new meaning to tin; allegation "against the King's peace" in 
every indictment. The King now became equivalent to the State, and 
"against the King's peace" began to imply that the wrong was against 
the State — a pul)lic wrong. licmceforth the expression "against the 
King's peace" was confined to these cases of wrongs only, i.e., to 
CrimtiS, as distinguished from Torts. 

To return to the main topic, tlu^ tariff of hoi, ivcr and imte, in 
course of time became very elaborate: "In the simplest case, there is 
the ti^er of the slain, varying with his rank, to be paid to his kin ; there 
is the man's hot to his lord, and this varies with tlie lord's rank ; there 
is the imte to be paid to the King or some lord who has regalia". 

CoLj.ECTivE Responsibility : Frankpledge. 

Another example of collective responsibility for wrong done is 
found in the English frankpledge, i.e., the union of men in tens, each 
group being responsible for its members. The very English term 
"murder" testifies to this principle of collective responsibility, in as 
much as originally it meant the fine paid by the hundred when a man 
was killed. The principle of vengeance was not restricted to animate 
nature. It applied even to inanimate things that had done harm, 
specially those that caused death. The law knew no such things as an 
accident. A is brewing beer. In his absence C’s child comes in, stands 
by the kettle which slips, and the liquid burns the child so that it dies. 
The relatives pursue A, who flies to B’s house. An affray ensues, and 
B chances to kill his own nephew. A becomes liable for the death ot 
the child, and B for the death of his nephew. Again A's sword is 



LECT. Il] C:OLLECTIVE RESPONSIBlLtTY : FRANKPLEDGE 2^ 

hanging in B's house, C knocks the sword, so that it injures D. A is 
liable, for his sword did the harm. If a man is lopping a tree, and 
a bough falls on him so that he dies, the tree must be cut down. If 
he falls into a well, and is killed, the well must be lilled up. Such was 
the law. As a result of the combination of the principle of vengeance, 
with that of compensation traced above, there emerged the English law 
of deodand which required the animate or inanimate thing causing 
the death of a human being to be delivered to the King for being put to 
p)ious uses “for the appeasing of God's wrath". The deodand was 
also called the bane, i.e., the slayer. Even Bracton testifies to the 
existence of this practice with approval: “If a man by misadventure 
is crushed or drowned or otherwise slain, let hue and cry at once be 
raised ; but in such a case there is no need to make pnirsuit from field 
to field and vill to vill ; for the malefactor has been caught, to wit, the 
bane". 


Dr:oDANi). 

Th(^ following interesting account of the kiw relating to Deodand is 
gi\'eii by Hawkins:' 

* * * it may not lie improper to consider the killing of a man 
merely per infortunium , occasioned by some animal or thing with- 
out lifi!, without the default or pirociireiruait of another man ; as 
where one is kilk'd fiy a fall from an horse or cart, c‘tc., which 
though it be not piroperly homicide, nor {punishable as a crime, 
yet is taken notice of by the law, as far as the nature of the thing 
will bear, in order to raise tli(‘ greati'r abhorrence of murder ; 
and tile unhajppy instrument or occasion, of such death is called a 
Deodand, and is forfeited to the King, in order to be disposed of 
in pious uses by the King’s Alnioma' ; as also are all such weapxins 
whereby one man kills another. 

It seems clearly settled, that a horse, etc., killing an infant 
within the age of discretion ; are as much forfeited as if he were of 
age: but formerly it was holden, that a horse or cart, by a fall from 
which an infant was slain, were not foiieited ; perhaps for tliis 
reason ; (i) because the misfortune might rather seem owing to the 
indiscretion of the infant than to any default in tfie horse, etc. But 
this distinction has not been allowed of late ; for the law does not 
ground the forfiature on any default in the things forfeited, since 
it extends it to things without life, to which it is plain that no 
manner of fault can be impputed. 

Also, by the opinion of our ancient authors, things fixed to 
a freehold^ as the wheel of a mill, a bell hanging in a steepple, etc,, 
may be deodands ; but by the latter resolutions they cannot un- 
less they were severed before the accident happened. * * * 
* * * Where a thing not in motion causes a man’s death, that 
part thereof only which is the immediate cause is forfeited. As 


^ Hawkin's Pleas of the Crown, Chapter VIII — >3-7. 
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where one climbing upon the wheel of a cart while it stands still, 
falls from it Und dies of the fall, the wheel only is forfeited: but if 
he had been killed by a bruise, from one of the wheels being in 
motion, the loading also would have been forfeited, because the 
weight thereof made the hurt the greater. * * ♦ 

In all these cases, if the party wounded die not of his wound 
within a year and a day after he receiveth, there shall be nothing 
forfeited, for the law does not look on such a wound as the cause 
of the man's death, after which he lived so long ; but if the party 
die within that time the forfeiture shall have relation to the wound 
given, and cannot be saved by any alienation or other act what- 
soever in the meantime. 

Of the four attitudes to which Prof. Maitland has referred there 
remains only the fourth one to be dealt with, namely, determinate 
punishment of an afflictive character to be meted out by the King. 
He could order the life of the offender to be taken, and dictate the 
kind of death that was to be inflicted on the offender ; he could order 
mutilation such as loss of hand or foot, or any other limb ; or he 
could insist upon banishment or forfeiture of chattels. Many w^ere 
the forms of mutilation that came into vogue at different times. 
Gradually, all these four forms of punishment disappeared, and gave 
place to a few definite forms. Certain crimes placed the life and 
limb of the offender in the King’s mercy ; certain others were punished 
chiefly by money ]xmalties which took the place of the imtes ; while the 
old hot gave way to ’damages’ ; and the rest were dealt with b}^ specific 
jjiunishments of various descriptions considered to be appropriate to 
particular offences. It was left to the whims and caprices of kings 
or tyrants to improvise the most ingenious and the cruellest of methods 
for inflicting punishments of various kinds. Among the modes of 
taking human life which were developed in the course of centuries 
by rulers and conquerors, both in the eastern and the western 
countries, may be mentioned burning, beheading, hanging, drawing 
and quartering, breaking on the wheel, drowning, stoning, flaying 
alive, sawing asunder, crushing beneath wheels or the feet of elephants 
or other animals, throwing to the wild breasts, throwing into the arena 
for compulsory combat, burying alive, boiling, impaling, pressing, 
piercing with javelins, shooting with arrows or any other missiles, 
starving, poisoning, crucifying, strangulating, suffocating, pouring 
molten lead through the mouth, etc. Even this long list does not 
exhaust the different varieties or sub- varieties which were introduced 
as the stomach for cruelty of the punishing authority would dictate. 
The history of the middle ages is darkened with the record of most 
barbarous punishments inflicted upon men and women for the mere 
crime of holding an opinion or a religious faith contrary to those of 
their countrymen, or of their contemporaries. Hundreds and thousands^ 
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were done to death from amongst the most estimable and outstanding 
characters of human history. The history of the I nTjuisit ion is asso- 
ciated with nameless forms of torture which seemed to be ever on the 
increase in point of number and intensity. It must, however, be 
remembered that most of the cruelties perpetrated by the Inquisition 
were not actuated by the object of imposing punishments but 
by the still less justifiable object of extracting a confession or a 
declaration of faith, which was considered to be a worthy object for 
all forms of torture and cruelty. 

The tyrants that let themselves loose on the people were not only 
kings and rulers of the land, but the lords and nobles on the one 
hand, and the clergy on the other, both of whom had developed into 
separate powers, or estates, in the realm. The arbitrariness of the 
various forms of persecution, in which they indulged, in the name of 
punishment, became a scandal. Matters came to a crisis, and in the 
year 1789 came the Declaration of the Rights of Man and of the Citizen 
by the Constituent Assembly of the French Revolution which may 
be said to mark the beginning of an orderly and mctliodical system 
of punishments based on the principle that “the right to punish is 
limited by the law of necessity". This put an end to the autocratic 
punishments of the 'Ancien Regime’. 

A New Era. 

The Declaration of the Rights of Man, and the Decree of 
January 21, 1790 repre^sent the beginning of a new chajder. Only 
acts resulting in measurable injury to society were declared pimishal)le, 
and not so-called wrongs consisting only in intent. Furtlier, th(‘ law 
was authorised to establish only such penalties as were strictly 
necessary. The principle that intention alone without actual injury 
•could not constitute crime was echoed, at the end of the Middle Agi^s 
by Brian C. J., in words that have since remained a motto for 
legislators and jurists: “The thought of man shall not be tried, for 
the devil him.self knoweth not the thought of man". In other words, 
law cannot go behind the tangible, provable fact that an act has 
resulted in actual harm to society. So also Hale^ observes, speaking 
of witchcraft : “It cannot come under the judgment of felony because 
no external act of violence was offered whereof the common law can 
take notice, and secret things belong to God". Thereafter came the 
Declaration by the Revolutionary Assembly in 1791 that penalties 
should be proportioned to the crimes for which they arc inflicted, and 
that they are intended not merely to punish, but to reform the culprit. 
Here, for the first time in Europe, we come across a definite public 

* Hale’s Pleas of the Crown, p. 
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declaration of the corrective principle of punishment. Not that this 
principle was altogether absent from the penal field. We shall have 
occasion later on to advert to the manner in which it figured in the 
ecclesiastical forms of punishments, but there it was mixed up with 
the religious notions of penance or cleansing of the soul. Apart, 
however, from the reformative idea, the great service which the 
declaration of the Revolutionary Assembly rendered was to make 
punishment definite, a specific punishment answering to a specific 
offence. Penalties were proportioned to the offences and were divided 
into three classes: corporal and infamous, correctional and municipal, 
corresponding to the grades of offence and also to the court, i,e., the 
criminal court, consisting of judge and jury, the correctional court, 
consisting of the justice of the peace and two assessors, and the 
municipal court with three judges chosen by the municipal officers, and 
from amongst themselves. The penalties prescribed by the Code of 
September 25, 1791 were neither perpetual, nor atrocious, nor 

arbitrary. The infliction of the death penalty was limited to decapi- 
tation by the guillotine (March 20, 1792). Thus by one sweep all 
the gruesome forms of mutilation and torture as also civil death and 
general confiscation became illegal. The repulsion from arbitrary 
punishment was so great that fixed penalties were prescribed which 
the judges were bound to follow, without being at liberty to pay any 
regard to aggravating or extenuating circumstances. 

Rise of the Classical School. 

This may be regarded as the turning-point of the old conception 
of punishment, and the starting-point of the so-called classical school 
of penology. In the last lecture, I dwelt on the extreme rigidity of 
the classical school of thought which precluded any consideration 
of the individual circumstances of each case, making for aggravation 
or extenuation of the offence. From what has been said abo-ve it 
will now be realised that it came as an inevitable reaction against the 
uncertainty and arbitrariness of the period that had gone before. It 
must be recognised that it had its own characteristic value and efficacy. 
Its drawback lay in its inflexibility. There were forces at work which 
contributed to its rigidity. One of the most important of these was 
the then widely credited theory of free will. Every man, according 
to that theory, is the author of his own actions, and must be held 
to be fully responsible for them. At the moment when two alternative 
courses of conduct appear before him, he has the inherent God-given 
power to choose the right and to eschew the wrong. If he chooses 
the latter he has to thank himself for it, and must pay the penalty 
which the law prescribes for the breach, Into this high-sounding 
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doctrine of responsibility, aggravating or extenuating circumstances do 
not enter ; individualisation finds no place. 

Lex Tallionis: Poetic Penalties. 

Whatever may be said against the classical school, it is essential to 
appreciate the primordial bases of the principle of equality of punish- 
ments in the eye of law, and of the parallelism between punishments 
and offences. In the last analysis it is based on the lex tallionis. The 
way in which this expresses itself in the Mosaic law is well known; 
‘Thou shalt give life for life, eye for eye, tooth for tooth, foot for 
foot, burning, for burning, wound for wound, and stripe for stripe.’' It 
does seem harsh to modern ears. But based as it is on the law of 
vengeance or retaliation it has, underlying it, the idea of equality which, 
while endeavouring to em]:)ody the .sentiment of justice, dictates that tin* 
suffering caused by the offence must be administered to the offender in 
equal measure. Here we find the two most powerful ideas that have 
influenced penology^ from the mo.st ancient times, namely, equality of 
punishment for all and equality, in point of suffering caused, between 
the crime and the punishment. This craving, for equality has gone so 
far that all manner of ‘characteristic’ punishments which have ironically 
been called “poetic penalties,” have been invented by man to satisfy 
this idea. Here is a list of only some of them taken from Hammurabi’s 
Code: “If a man has caused the loss of a patrician's eye, his eye one 
shall cause to be lost. If he has shatte?red a patrician’s limb, one shall 
shatter his limb. If a man has made the tooth of a man that is his 
equal fall out, one shall make his tooth fall out.” In some cases this 
is carried out in a way that appeal’s ridiculous. “If a man kills another 
by falling from a tree upon him, he shall be killed by one of the relations 
of the deceased, falling out of a tree upon him.” Other ‘characteristic’ 
punishments are conceived under the influence of the same impulse for 
equality, such as piercing the tongue of the blasphemer, the false accuser, 
or the perjurer, castration of the ravisher, the scold’s or gossip’s bridle 
for the shrew or the tell-tale, and so on. The list could be multiplied. 
But enough has been said to show how this principle of equality led nuui 
away from the real object of punnshment. In ancient India, one 
witnesses the peculiar spectacle that side by side with a most scientific 
conception of penology, and of individualisation of punishment, there 
is a long list of punishments of the primitive type, comprised of capital 
sentence of various kinds, imprisonment, as also the so-called 
‘characteristic’ penalties. 

Turning to Aristotle we find the idea of justice and equality dis- 
cussed along, with the idea of correction in a manner which will repay 
perusal. He observes: 
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But the 'just' which arises in transaction between men is 
fairness in ascertain sense, and the ‘unjust’ unfair, only not in the 
way of geometrical proportion but of arithmetical. Because it 
makes no difference whether a robbery, for instance, is committed 
by a good man on a bad, or a bad man on a good, nor whether 
a good or bad man has committed adultery: The law looks only 
to the difference created by the injury, and treats the men as pre- 
viously equal, where the one does, and the other, suffers, injury. 
Or the one has done, and the other suffered, harm. And so this 
unjust being du inequality, the judge endeavours to restore to 
equality again, because really when the one party has been 
wounded, and the other has struck him, or the one kills and the 
other dies, the suffering and the doing are divided into unequal 
shares ; well, the judge tries to restore equality by penalty, thereby 
taking from the gain. 

For these terms gain and loss are applied to these cases, though 
perhaps the term in some particular instance may not be strictly 
proper, as gain, for instance, to the man who has given a blow, 
and loss to him who has received it ; still, when the suffering has 
been estimated the one is called loss, and the other gain. 

And so the equal is a mean between the more and the less, 
which represent gain and loss in contrary ways (I mean, that the 
more of good and the less of evil is gain, the less of good and the 
more of evil is loss) : between which the equal was stated to be a 
mean, wbich equal we say is ‘just’ : and so the corrective just must 
be the mean between loss and gain. 

It will be noticed that the 'coiTective just’, referred to by Aristotle 
here has no reference whatever to the correctional, or reformative, idea 
as understood by modern penologyL 1'hat refers to the rehabilitation 
or mental reformation of the offender. Aristotle obviously means by 
that expression a balancing of loss and gain, but he at once perceives 
that such equipoise is hard to achieve. Hi* therefore adds : 

There are people who have a notion that reciprocation (or 
retaliation) is simply just, as the Pythagoreans said ; for they 
defined the just simply and without qualification as ‘that which 
reciprocates with anotlua’ (i.e., an eye for an eye). But this simple 
reciprocation will not fit on either to the ‘distributive just', or the 
‘corrective just’ (and yet this is the interpretation they put on 
tiu' Rhodainantliiaii rule of the just: “If a man should suffer what 
he hath done', then there would be straightforward justice”)- for in 
many cases differences arise: as, for instance, suppose one in 
authority has struck a man, he is not to be struck in turn; or if a 
man has struck one in authority he must not only be struck, but 
punished also. And again, the voluntariness or involuntariness of 
actions makes a great difference. 

But in dealings of exchange such a principle of justice as this 
reciprocatioii forms the bond of union; but then it must be recipro- 
cation according to proportion and not exact equality, because by 
proportionate reciprocity of action the social community is hefd 
together. For (fther reciprocation of evil is meant, and if this be 
not allowed it is thought to be a servile condition of things: or 
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else reciprocation of good, and if this be not effected than there is 
no admission to participation {i.e,, of service) which is the very 
’bond of their union. ^ . 

Coming to much later times, we find equally illustrious thinkers 
like Kant and Hegel are under the influence of the same idea. Kant 
speaks of "the right which the sovereign has painfully to aflllict the 
subject by reason of a transgression of the law". Hegel takes it 
further and in his Philosophy of Rights speaks in the same strain as 
Aristotle : "Punishment is only the manifestation of crime, the second 
half which is necessarily presupposed in the first. * * * "Retribu- 

tion is the tuniing back of crime against itself. The criminars own 
deed judges itself". * * * * ''Since violence or force in its very 
conception destroys itself, its principle is that it must be cancelled 
by force". * * ♦ * "Hence it is not only right, but necessary 

that a second exercise of force should annul and supersede the first". 
Again, "the criminal act is a negation, and punishment is the negation 
of a negation". Hegel throws his argument more or less in the form 
of dialectics, and argues that in as much as a crime is an act of 
violence on the social order, and hence an act of unreason, it can 
only be negatived by another act of violence and unreason, i.e., 
punishment, which he calls "the other half" f)re-supposed in "the first 
half". It may look logically or mathematically correct, but it remains 
to be established that as in logic two negatives produce an affirmative, 
in penology two acts of unreason must produce the happy result of 
re-establishing reason ! 

The above review of the class’xal theory is not meant, as ha'- 
already been observed, to detract from the credit that attaches to il 
for having produced order out of chaos, and for having put a stop 
to irrational and unwarranted punishments inflicted arbitrarily by tlu 
ruling authority. These and other good points will be dealt with later 
But it is impossible to ignore the fact that it has brought into penology 
a mechanical and inflexible standard which is out of keep'ng with the 
realiti(‘S of life. 

^ Imprisonment as a Form of Punishment. 

Another triumph of the Revolutionaiy Assembly of 1791 was to 
transform the character of imprisonment and to lay down that thence- 
forth imprisonment was itself to be a form of punishment. The object 
of imprisonment up to that time was merely to secure the person of 
the calender until he could be brought before the judges for trial, and 
also, after conviction, to produce him for taking his punishment. The 
prison was only a place of detention, not of punishment. Incidentally, 
however, it btxame a fearful engine of oppression by despotic lords 

^ Aristotle, Eihicci Niconuichea, Book V. Chaps. 4-5. 
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and noblemen, as well as by arbitrary governments. Instead of 
serving as places of detention, or as aids to judicial proceedings, they 
were resorted to as aids to coercion and intimidation. The law was 
being served by punishments of a swift and cruel variety such as those 
dealt with above ; and arbitrary power was being served by throwing 
undesirables into prisons which were no better than dungeons. The 
horrors of the Bastille were enacted on perhaps a less dramatic scale 
in every one of these so-called places of detention. In England too 
the prisons served the same purpose, i.e., ostensibly as places of 
detention, and were peopled by under-trials and debtors often guilty 
of technical rules of law. The Magna Carta guaranteed freedom from 
arrest except on a criminal charge but, in clear v olation of it, 
thousands were thrown into prison ostensibly on grounds of law but 
really for ulterior motives, and at a cost far exceeding the sum to 
be recovered from the debtors. The result was that the gaols were 
always full, and gaol deliveries few and far between. Even after 
acquittal had been ordered, it was difficult for the prisoner to get 
out of the clutches of gaol authorities who looked upon gaol manage- 
ment in the light of a commercial business for filling their pockets. 
For the necessaries of food and drink the wretched inmates had to 
propitiate the gaolers or to seek charity at the hands of the benevolent. 
Every one, whether tried or untried, was heavily ironed. The dirt, 
filth and squalor, the utter dearth of light and ventilation, added to 
the indefinite overcrowding which went on with impunity, made the 
prisons of those days veritable pestiferous dens not even fit for beasts 
to live in. All this needed a John Howard to expose to all the world 
before things began slowly to move towards amelioration. It may 
safely be said that the state of prisons in all the civilised countries 
was pretty nearly the same. 

It was, therefore, a service of no mean order that the x\ssembly* 
rendered when it laid down that prisons were not to be utilised as 
places for indefinite detention by executive authorities, and that 
(i) imprisonment in specific forms and for specific periods were to be 
imposed as a recognised mode of punishment under the governance of 
law, (ii) putting in irons and imprisonment were no longer to be 
perpetual and (iii) the avowed object of imprisonment was to be the 
rehabilitation of the offender. 

Prior to the Revolution of 1789, the latest Criminal Code of 
France was the Ordinance of Louis XIV passed in August 1670. A 
reference to it demonstrates the fact that imprisonment was not an 
existing form of punishment under the law. The punishments provided 
for therein were death, torture, the galleys (for life, or for a term), banish- 
ment (for life, or for a term), flogging, the amende honorable {i.e.. 
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public apology and reparation) and reprimand. Besides these main 
forms, there were other secondary fonns such as branding, the carcan 
(iron collar), the pillory, confiscation, fines, etc. With the establish- 
ment of imprisonment as a recognised form of punishment, which was 
never to be for life, there came to be established in France a new era 
of penitentiary reform based upon the principle of amendment of the 
prisoner. The Code of 1810, which followed, contained a more 
enlightened provision giving to the judges the discretion to detormhie 
the duration of sentence within minimum and maximum limits. 
Between the maximum and minimum prescribed, the judge might vary 
and adjust the punishment according to the part’cular circumstances 
of each case. In the system of the Penal Code of 1791 there were 
no such limits prescribed. Under it punishment was absolutely fixed, 
as in the Salic law. There was no room for consideration by the 
judge of the facts and circumstances attendhig the deed, of circum- 
stances of provocation, or of the antecedent circumstances leading 
up to the offence. The hands of the judge were tied by the law. 
He was a mere mechanical instrument for administering the fixed 
punishment laid down by law. The Code of 1810 considerably 
liberalised the law of 1791. It also contained a provision for the 
surveillance of convicts after discharge. This marked a distinct 
advance.^ 


Reformation the purpose of Punishment. 

Although it is correct to say that the end of the eighteenth 
century marks, as above mentioned, the advent of the idea of reform 
as the purpose of punishment yet there can be no doubt that long 
before it we find traces of the reformative idea at different places. The 
prison for women at Amsterdam in 1593, the prison for young 
prisoners built at Rome in 1704 by Pope Clement XI, and called the 
hospital of St. Michael, and the famous cellular prison at Ghent built by 
Villain XIV, all point in that direction. In fact. Villain has been 
called the father, of modern penitentiary science, and his prison fore- 
shadowdd some of the present day methods of prison reform, such as, 
select prison industries, teaching the prisoners the way to earn an honest 
livelihood after discharge, allowing prisoners a small proportion of their 
earnings during imprisonment, and retaining a portion for their uses 
after discharge, classification of prisoners, medical and spiritual assis- 
tance and, what is most significant, power given to the prison adminis- 
tration to recommend for pardon and commutation of sentence in 
appropriate cases, as a fit reward for reform,^ thus anticipating the 

^ See Wines, Punishment and Reformation. 

“ Ibid. 
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principle of Indeterminate Sentence, to be dealt with later.* It will 
be seen in dne course that Hiese in essence are the accredited methods 
for rehabilitation of prisoners. Besides the above mentioned attempts 
at reform, there were certain outstanding personalities, whose writings 
contributed not a little to the development of the reformative idea in 
Europe. Mirabeaii’s Report on Prisons did not merely describe them 
as maisons d* amelioration, but set forth principles of penal reform 
which must be regarded at the present day as nothing short of prophetic. 
The efficacy and dignity of labour, the necessity of separating the 
inveterate criminal from the others for avoiding contamination, the 
efficacy of rewards based on the 'mark' system, the usefulness of condi- 
tional licence, and the value of aid-on-discharge — all these present-day 
ideas were clearly anticipated and elaborated. Beccaria (1735-1794) 
is another personality, whom we cannot ignore. His epoch-making 
book Delitti e deUe Pene ('On Crime and Punishment') exercised a 
profound influence. His able advocac}/ against capital punishment, 
and torture in punishments generally, went a long way to help the cause 
of reform, and to deal a death-blow to all manner of barbarity that had 
so long disgraced the administration of punishment. French philo- 
sophers and encyclopaedists also leavened the thought of the eighteenth 
century, while the writings of Jeremy Bentham (1742-1832), the great 
jurist and utilitarian philosopher of England, saturated the philanthropic 
thought of England and the continent. Equally epoch-making was the 
work of John Howard who personally investigated the conditions of 
the prisons, and published his book The State of Prisons in England, 
which led Ihe way to a veritable revolution in prison administration in 
England. Names could be multiplied such as those of Mrs. Elizabeth 
Fry, Sir Thomas Buxton and of the two eminent Frenchmen — J. A. de 
Beaumont, and A. dc Tocqueville, all of whom laboured in the same 
field confidently awaiting the dawn of penitentiary reform. 

Solitary Imprisonment as a means. 

The part played by the Clergy in the development of penitentiary 
reform deserves honourable mention. The very word 'penitentiary' 
is derived from the methods employed by the ecclesiastics for inducing 
reflection, and thereby penitence, into the mind of the wrong-doer, by 
putting him in isolation. With this end in view the wrong-doer was 
thrown into a solitary cell to practise asceticism and to make his peace 
with God and man. It was this idea that lay at the root of the 
penitentiary prisons afterwards set up by secular authorities. The 
solitaiy^ cell is no other than a leaf taken out of the book of the eccle- 
siastics. But the irony consists in this that apart from the motive to 


*Tccture X. 
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encourage reflection and penitence in the mind of the wrong-doer, there 
were other unexpressed motives that led the Church to resort to solitary 
seclusion. The Church had a motto that it must seek to keep clear 
of bloodshed — Ecclesia abhorrent a sanguine. It faithfully observed 
the motto by putting the victims to death without bloodshed, i.e., by 
throwing them into dungeons which were signihcantly named Vade in 
pace 'Depart in peace/ This was a matter of common occurrence 
during the Inquisition. Similar nefarious practices were not uncommon 
within the cloister walls of monastaries all over Europe. This finds its 
paralleP in the inscription which Edward Livingston recommended in 
his 'System of Penal Law for the State of Louisiana’ to be inscribed 
on every murderer’s cell. Apparently, Livingston contemplated that 
death penalty should be abolished and a proper substitute, sujfhciently 
deterrent, should be found for it. The inscription runs as follows : — 

In this cell is confined to pass hsi life in solitude and sorrow, 
A.B., convicted of the murder of C.D.; his food is bread of the 
coarsest kind, his drink is water, mingled with his tears; he is dead 
to the world; this cell is his grave; his existence' is prolonged tliat 
he may remember his crime and repent it, and that the continuance! 
of his punishment may deter others from the indulgence of hatred, 
avarice, sensuality and the passions which led to the crime he has 
committed. When the Almighty, in his due time, shall exercise 
toward him that dispensation which he himself arrogantly and 
wickedly usurped toward another, his body is to be dissected, and 
his soul will abide that judgment which Divine Justice shall 
decree. 

Verily, Livingston has wrung these words of righteous indignation 
out of the hearts of the ecclesiastical chastisers! 

Nevertheless, the fact remains that the idea of true pcahlenct', with 
resulting correction, first made its appearance at the instance of the 
»ecck!siastics. A typical illustration of the better view among (xcle 
siastics is to be found in the writings of a Benedictine of the Abbey of 
St. Germaine in Paris, of the time of Louis XIV : 

Penitents might be secluded in cells like those of tlu! 
Carthusian monks, and there employed in various sorts of labour. 
To each cell might be joined a little garden wliere, at appointed 
hours, they might take an airing, and cultivate the ground They 
might, when assisting in public worships be placed in separate stalls. 
Their food should be coarse, and their fasts frequent. No visitors 
from the outside sh.ould be admitted; but the solitude of prisoners’ 
lives should be unbroken, except by the visits of the Superior, or 
some person deputed by him to exhort and console them.' 

^ See Punishment and Reformation l)y Dr. Frederick tfoward Wines, 
p. T51 — (New York Thomas Y. Crowell Co.), to which I am indebted for much 
valuable i nformation . 

^ Wines, Punishment and Reformation p. 149. 

. • 5 
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Here are contained the germs of cellular imprisonment with the 
express object oT refonnation , In the eighteenth century we find this 
idea with more or less variation echoed by non-Catholic Christian 
divines, and also by lay people interested in the principle of reformatory 
imprisonment. Bishop Butler about the middle of the eighteenth 
century advocated separate cells for all prisons, observing that he con- 
sidered preparation for life even more important than preparation for 
death. Jeremy Bentham propounded his scheme for a Panopticon, or 
'‘a gigantic inspection house, a glass lantern as large as Ranelagh, with 
the cells on the outer circumference.’' The object of it was to facilitate 
strict observation of every inmate and to reform the prisoners by 
seclusion and solitude under severe inspection. The redeeming 
features in his scheme, however, were that he made room in it for 
remunerative labour for prisoners who were to share in its profits. 
Thomas Bra\^ Chairman of a Committee of Prisons appointed about 
the beginning of the eighteenth century wrote an ‘Essay toward the 
Reformation of Newgate and the Other Prisons in and about London,’ 
in which he advocated separate confinement of prisoners under sentence 
of death. Howard threw the weight of his support in favour of separa- 
tion. He visited prisons in other countries such as Holland and 
Switzerland and observing the practice of separation of prisoners pre- 
valent in those countries recommended its adoption, thus: “I wish 
to have so many small rooms or cabins that each criminal might sleep 
alone. If it be difiicult to prevent their being together in the day time, 
they should by all means be separated at night. Solitude and silence 
are favourable to rciflcxion, and may possibly lead them to repen- 
tance.” With characteristic insight he also saw the pernicious effect 
of absolute isolation, for he adds “it should be considered by those who 
are ready to commit for. a long term petty offenders to absolute solitude 
that such a state is more than human nature can bear without the hazard 
of distraction or despair.” One of the earliest prisons on the separate 
system was constructed in Gloucester under Howard’s auspices. At the 
instance of Blackstone, Howard, and Eden (afterw'ards Lord Auckland), 
an Act of Parliament passed in 1779 set forth the object of the peniten- 
tiary system to be to seclude the criminals from their former associates, 
to separate tho.se for whom hopes might be entertained from those who 
were desperate, to teach them, useful trade, to give them religious 
instruction, and to provide them with recommendation to the world 
and the means of obtaining an honest livelihood after, the expiration of 
the terms of their punishment. This preamble to the Act of 1779 puts 
within a small compass the main object of good prison discipline. The 
questions, however, that cried out for solution were : how the classifica- 
tion of the prisoners was to be effected ; to what extent it could be 
carried out ; whether it was to be by grouping or by individual isola- 
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tion ; and, lastly, if isolation was to be effected, whether it should be 
by night only, or both by day and night. The above have remained 
to this day the outstanding problems for the legislator, and for the 
prison administrator. The system of grouping has its advantages and 
disadvantages. The system of isolation too has its advantages, but 
it suffers equally, if not more, from disadvantages which we shall 
presently see. 

In the year 1813 was commenced the construction in England 
of the Millbank Penitentiary. Lands were purchased for the purpose, 
and the penitentiary, which was opened in 1816, was placed under a 
distinguished governing body with the Speaker of the House? of 
Commons as the Chainnan. The principle of the new undertaking 
was to reform the prisoners by seclusion, as also by employment and 
religious instruction, and the building was, therefore, constructed on 
a cellular plan. Meanwhile, the legislature was busy promulgating Acts 
for the amelioration of prisoners. Gaol fees were abolished, chajdains 
were provided in prisons, and construction of improved prison accom- 
modation after the new idea was made imperative on local authorities. 
In 1831 a Select Committee of the House of Commons w'as appointed 
to enquire into the problems of effective classification of prisoners, the 
desirability or otherwise of separate cells, and other allied questions. 
Just about that time two distinguished French publicists J. A. de Beau- 
mount, and A. de Tocqueville were sent to the United States for the 
pur])ose of examining the American system of iinprisomnent. Their 
report was published in 1834, and exercised a profound influence, not 
only in England but on most of the continental countries. 1 'hey 
strongly supported the cellular system introduced by the Quakers in 
America, and recommended their adoption. This Itxl to the appoint- 
ment in 1835 of a Select Committee of the House of Lords which entered 
upon a prolonged investigation and finally reporh'd on the superior 
advantages of the separate systeni supplemented by ])rO'|XT arrange- 
ments as to prison labour, education, and religious ministration. 

In 1842 was constructed the Pentonville Prison to house about T,ooo 
convicts'and to serve as a model for future prisons. The structure was 
designed on the cellular principle which at that time was regarded as 
almost ideal for inducing reflection and reformation, as also for avoid- 
ing the dangers of contamination. I'he new prison had long corridors 
or "'halls", each with five tiers of cells radiating like the spokes of a 
wheel from a central point of observation whence the officer on duty 
could easily keep an eye on all the sections. The idea behind the design 
was to provide a place where every offender might in the silence and 
solitude of his cell repent and atone for his past. The further prin- 
ciple of filling the mind of the prisoner with the desire to learn profit- 
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able industries so as to become self-reliant after release was just 
dawning on liberal-minded prison administrators. The days of use- 
less toil with the crank, the tread -wheel and the like were not yet over; 
and the only human factor that could break the monotony of the 
prisoner’s isolation was the occasional exhortation of the prison 
chaplain, or the order of the prison officer on some necessary detail 
of discipline. Pentonville came to be regarded as the last word in 
modern prison design. The model was promptly and extensively 
copied, and within six years fifty-four '‘lesser Pentonvilles” sprang 
up in different parts of the United Kingdom. In other parts of 
Europe, in the Dominions, in the Colonies and in India too it became 
the mother of many similar prisons. 

To bring up the history^ to modern times it may be mentioned 
that the defects of the system of solitary imprisonment gradually came 
to be appreciated. A century of experience has led to its abandonment. 
The maximum period of solitary confinement was gradually reduced 
from eighteen months to nine, then to six months, to three months, to 
three weeks, and so on, till it came to be used only as a temporary 
measure for a week or two only as a punishment for prison offences. 
At the present day it stands condemned and has generally given place 
to work in association daring the day and confinement in cell for the 
night, in cases where isolation at night is considered necessary for 
])articular prisoners. As a result of the extensive measures of penal 
reform visualised in the Criminal Justice Bill of 1938 it has been decided 
that Pentonville Prison should be demolished and replaced by structuns 
more in harmony with the present day ideas of prison treatment. 

In France a revolution was brought about by the Penal Code of 
1791 wfiich, implicitly though not explicitly, advocated separation 
“Every convict sentenced to la gene shall be incarcerated alone in a 
light cell, and shall not be put in irons, nor be branded ; but he shall, 
be interdicted from all communication, during his term of sentence, 
with other convicts, or with persons from outside”. Later, following 
the example of the American system there came to be adopted in France 
an extensive system of solitary imprisonment. In fact, the influence 
of the American Penitentiary System w'as far-reaching on the Continent, 
and was responsible for the adoption of solitary' imprisonment in 
Belgium, Holland and various other countries of Europe, 

I'fiE Solitary System in the United States. 

We must now' turn to the United States for the most notable 
experiment of the separate system under the influence of the Quakers. 
The Society of Friends intensely believed in the efficacy of repiuitance 
and equally intensely abhorred capital punishment. So long as capitcil 
punishment was in vogue, over two hundred offences were met by 
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hanging. This was in close conformity with the law of England as 
it then stood, which the Pilgrim Fathers followed in their new 
home. In the year 1794 the State of Pennsylvania made a memorable 
departure by abolishing capital punishment except for premeditated 
murder. Most of the malefactors who formerly used to be got rid of 
by capital sentence were thus throws upon the prison. This necessarily 
affected the whole machinery of punishment and brought to the fore 
a whole host of questions such as prison accommodation, prison disci- 
pline, and reformation as the proper objective of punishment. With 
the sudden increase in the prison population the question became 
paramount as to how the indiscriminate mixing of all kinds of prisoners 
resulting in endless contamination could be stopped. Under these 
circumstances the device of solitary confinement presented itself as a 
most timely remedy. Accordingly, two penitentiaries with solitary cells, 
one at Pittsburgh, and, later, another at Philadelphia in the yard of 
the Walnut Street Jail were constructed. It has been observed above 
that the solitary system pursuexl in America exercised a profound 
influence on European countries. The penitentiary at Philadelphia 
came to be copied in many parts of the world and, with local variations, 
its structure, has served as a model for solitary confinement for many 
years. It is strange that the good Quakers in their anxiety to secure 
refonnation through repentance omitted to consider the baneful effect 
of solitude upon the prisoners — helpless human beings completely out 
of touch with their relations and friends, indeed, cut off from society 
altogeth(T, and continually having to remain idle within the four walls 
of the solitary cells with nothing to fill the void in their minds except 
the remembrance of their own dark deeds. It presented a woeful 
spectacle to all impartial humane observers. A few of these outside 
testimonies began to set the minds of the Quakers a-thinking as to 
whether they were really on the right track. One of these came from 
C'aptaiii Hall: 

I heard at Philadelphia one curious argument in favour of the 
solitary system. It was said to be so dreadfully severe that it would 
frighten all the rogues, liable to its action, out of the State of 
Peifnsylvania altogether. But if this, which was gravely stated 
to me, were justifiable, fire, or any other species of torture, would 
be preferable; because while equally effectual it would be more traJi- 
sient in its operation, and if it stopped short of deatfi, less liorrible 
to think of, from being applied to the body, not to the mind. I treat 
this in sincere earnest, being of opinion both in North and South 
America, and elsewhere, that there is really no torture more seveme, 
even to a virtuous mind, than absolute solitude; and that, to one, 
which has nothing but vice in its retrospect, the misery becomes 
absolutely unbearable.' 

* Society atid Prison by Thoirias Mott Ostjorne, Yale Uiiiva'rsity Press, 
pages 99-100. 
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Being told that the youngsters were kept quite separate elsewhere, 
free from the miechief of evil communication, he expressly desired to 
inspect that part of the establishment. This is how he describes his 
experience : 


So he and i ♦ * * walked off together through a long series 
of half-darkened passages joined by flights of steps, some leading 
up, some dowai, till at length, far away from the rest of the world, 
we came to a range of cells, each lo ft, by 6, the passage wiih which 
they were connected being feebly lighted by a narrow window at 
the end. These dens were closed by iron doors with chinks left for 
air, and in each of them was confined a single boy, who was left 
there both day and night, in absolute solitude — without employ- 
ment of any kind, without books, and far beyond the reach of 
appeal to any human being. 

1 went close to one of the cells, in which, as soon as my eyes 
became accustomed to the degA'c of light, 1 could distinguish, 
between the plates of iron which formed the door., a fine looking lad 
about thirteen years of age. On asking the keeper what crime 
the boy had committed to merit such severe punishment, I was told 
that he had twice run away from his master, to wliom he was 
apprenticed. This w'as literally the sole offence for which he had 
thus been caged up during no less a period than nine w'eeks. 

It wT)uld have been uimecessary to give these long extracts w'ere 
it not for the pur|:)ose of showing to what extent the craze for avoiding 
contamination by an unnatural means, such as cellular confinement, 
can blind the vision of well-meaning prison reformers. It was left to 
Charles Dickens, the great novelist, w^ho visited Philadelphia in 1842 
to expose before the world the horrors of solitaiy confinement. In his 
“American Notes’" he gives the following graphic description of w'hat 
he saw and felt : — 

The system here is rigid, strict, and hopeless solitary confine- 
ment. I believe it, in its effects, to be cruel and wrong. In its 
intention, I arn wa'll convinced that it is kind, humane, and meant 
lor reformation; but 1 arn jHTSuaded that those w^ho devised this 
system of Prison Discipline, and those benevolent gentlemen who 
carry it into execution, do not know what it is that they are doing. 
I believe that very few men are capable of estimating the immens(' 
amount of torture and agony which this dreadful punishment, pro- 
longed for years, inflicts upon the sufferers, and in guessing at it 
myself, and in reasoning from what I have seen written upon their 
faces, and what to my certain knowledge they feel within, I am 
only the more convinced that there is a depth of terrible endurance 
in it which none but the sufferers themselves can fathom, and which 
no man has a right to inflict upon his fellow creatures. I hold this 
slow and daily tampering with the mysteries of the brain, to be 
immeasurably worse than any torture of the body; and because its 
ghastly signs and tokens are not so palpable to the eye and sense of 
touch as scars upon the flesh; because its wounds are not upon the 
surface, and it extorts few cries that human ears can hear; therefore 
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I the more denounce it, as a secret punishment which slumbering 
humanity is not roused up to stay. I hesitated oQce, debating with 
myself, whether, if I had the power, of saying ‘Yes' or ‘No', I would 
allow it to be tried in certain cases, where the terms of imprison^ 
merit were short; but now, 1 solemnly declare, that with no rewards 
or honours could 1 walk a happy man beneath the open sky by 
day or lie me dowm upon my bed at night, with the consciousness 
that one human creature, for any length of lime, no matter what, 
lay suffering this unknown punishment in his silent cell, and I the 
cause, or I consenting to it in the least degree. ♦ * * * 
the haggard face of every man among these prisoners the 
same expression sat. 1 know" not what to liken it to. It had some- 
thing of that strained attention which we see upon the faces of the 
blind and deaf, mingled with a kind of horror as though they had 
ail been secretly terrified. In every little chamber that I entered, 
and at every grate through wdiich I looked, I seemed to see the same 
appalling countenance. It lives in my memory, with the fascina- 
tion of a remarkable picture. Parade before my eyes, a hundred 
men, with one among them newly released from this solitary suffer- 
ing, and 1 w"ould point him out. * * * 

My firm conviction is, that independent of the mental anguish 
it occasions — an angui.sli so acute and so tremendous that all ima- 
gination of it must fall far short of the reality — it wears the mind 
into a morbid state, which renders it unfit for the rough contact 
and busy action of the world. It is rny fixed opinion that those 
who have; undergone this punishment, must ])ass into society again 
morall^^ unhealthy and diseased. There are many instances on 
record, of men who have chosen, or have been condemned, to lives 
of perfect solitude, but I scarcely remember one, even among sages 
of .strong and vigorous intellect, vdiere its effect has not become 
apparent, in some disordered train of thought, or some gloomy 
hallucination. What monstrous phantoms, bred of despondency 
and doubt, and born and reared in solitude, have stalked upon the 
earth, making creation ugly, and darkening the face of heaven!' 

In the year i8i6 was constructed the Auburn State Prison in New 
York on a diffenmt plan, so that it might lend itself to separation by 
night only, and enable the inmates during the day, to work together 
under the eyes of the Superintendent. A strong ri\"ahy sprang up 
betwa;en the Philadelphia and the Auburn Penitentiaries. We have 
said cn<^ugh of the former. The characteristics of the latter need only 
be brietly old. As observed above, the Auburn systejn introduced con- 
gregate w’ork in shops, field, or quarry during the day, and solitary 
confinement in the cell during the night, but it insisted on observance 
of silence at all times. The imposition of perfect silence was intended 
to effect separation even wTiile in company. It w^il! be seen that there 
is little difference in essentials betw"cen the Philadelphia and Auburn 
systems. So long as the aim is to tame the criminal by putting fear 
into him, it makes little difference what |)articular method is employed 


Thomas Mott Osborno, Sofirly and Prisons pp. 100-102, 
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— it is at best a modified form of the idea of retribution, and it leads 
to the same result as in other systems based on that principle. Both in 
Philadelphia and in Aubiurn, the mischief arose from their wrong objec- 
tive. The pious Quakers with the best of intentions started out with 
the object of taming the animal in the prison with the result that it 
failed. At the present day, neither the Philadelphia system nor the 
Auburn system exists anywhere in its entirety. It is a combination of 
both that characterises most prisons, with the rule of silence greatly 
mitigated, with the introduction of occupational training in appropriate 
industries and with a demand being increasingly felt for other ameliora- 
tive measures to be discussed later on. 



LECTURE III 

HISTORY AND THEORY OF PUNISHMENT. 
Deportation. 

Dealing with the subject of punishments and of the transformations 
they underwent in various epochs, one cannot omit from mention the 
system of deportation which Ix^came widely prevalent in the latter half 
of the eighteenth and the first half of the nineteenth centuries. 
Deportation of a sort may be traced back to an earlier period, though 
the S37stem was not then resorted to as extensively. The Magna Carta 
provided for freedom from compulsory exile. Wa^^s and means were, 
however, devised to evade the provision, so that the solemn assurance 
given b}^ the Magna Carta became in course of time a dead letter. 
True, it was said, every Englishman had an inalienable, right to remain 
in his own country and not to suffer exile. But what if he voluntarily 
abjured the country? That was a privilege not to b<' denied in th(‘ 
name of humanit^C A criminal lit to be sentenced to hanging for his 
offence might deem it a privilege to abjure the country and depart in 
jieace if he were granted a pardon, on pain of being hanged should he 
ever return. This right to ‘voluntary exile’ was conferred by statute in 
several cases as far back as the days of Queen Elizabeth. A statute 
authorised the administration of the oath of abjuration to Roman 
Catholics and to Protestant dissenters ; another extended the same 
j)rivilege to rogues and vagabonds. Act XVIII, C. 3, in the reign of 
Charles II, extended to felons under sentence of death the option 
between hanging and transportation, and authorised their transportation 
“to any of His Majest^^'s dominions in North America’’. Act IV ot 
1718, C. 2, passed in the reign of George I, extended tlie j^rivilegi^ 
to felons sentenced to a term of imprisonment not less than three y( ars. 
In the last case it operated as a temporary exile: a return to the home 
country within the period of sentence was punishable by death. To 
save the State the expense of the voyage, a contract system was im- 
provised, whereby the contractor, or his assign, was givcai the right to 
the labour of the criminal during the term of his sentence. This right 
could be freely bought and sold, so that if the criminal or his relations 
could find the wherewithal, he could himself buy up the right from the* 
contractor; in other words, could purchase his fre<‘dom with money. 
It is said that sometimes he obtained his release from the contractor 
before he had even passed the mouth of the Thames! Thus there* was 
a regular traffic in convict labour. It was before the gencTal adoption 
• 6 
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of negro sla\^ery, and this system of white slavery was eagerly availed 
of by the planteVs across the sea for work in their plantations. With 
the declaration of American independence, and with the revolt of the 
American colonies against importing criminal population into their midst, 
the system had to stop for a while. In the interval which followed the 
attention of penalists in England was directed to development of peni- 
tentiaries. The Act of 1778 passed at the instance of Blackstone, How- 
ard and Eden (referred to in the last lecture) delineated the essential 
features of reform which were to characterise the proposed peniten- 
tiaries. Presently, however, new outlets were found, though far afield, 
for getting rid of the undesirable criminal population. With the dis- 
covery of Australia by Captain Cook, the Government proceeded to 
send a fleet of vessels with a load of seven hundred and fifty-seven con- 
victs, including women, with sufficient rations and other necess^iries. 
They arrived at Botany Bay in January, 1788 after a voyage of eight 
months. In a few months there was shortage of provisions; fresh sup- 
plies did not come from England, the soil of the new country proved 
unfruitful; convict labour proved thoroughly unskilled and unwilling ; 
the population, being predominantly criminal, could not lend itself to 
ordered or disciplined living; diseases, disorder and discontent be‘came 
the normal condition of the society. In course of time, however, 
through wise and provident government the country was opened up l)y 
roads and bridges, and signs of prosperity and order became evident. 
This led to a fresh influx of ''criminal sewage from the Old World to 
the New”. Gangs of convicts in England kept waiting for tranship- 
ment to the New World with a view thus to escape the gallows. The 
“assignment system” led to endless mischief as it enabled the worst and 
most inveterate of criminals to purchase absolute freedom with ill-gotten 
money and to roam about the land committing depredations on society, 
in keeping with their past habit and tradition. To those who wanted 
jobs it was open to secure posts of responsibility and confidence with 
the free use of money, quite irrespective of qualifications. These abuses 
sprang up not only in Sydney, but also in Norfolk Island and Van 
Diemen’s Land, indeed, in all the settlements founded on convict labour. 
The colonists now began to protest against the practice of sending fresh 
consignments of criminals in disregard of their welfare. In 1837 a Select 
Parliamentary Committee was appointed to investigate the matter. As 
a result of their labours, a new system was adopted, known as Probation 
under which the criminal could by good conduct gradually improve his 
position and obtain conditional liberation on ticket-of-leave and, finally, 
complete pardon. Eventually, transportation to New' South Wales was 
suspended in 1840. Between 1847 and 1848 all transportation was 
suspended. Later, under the Act of 1857, the word transportation 
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appeared from the Statute book. Even after that the practice 
continued for some time under the excuse of ProbatiQn but only for 
‘about ten years. Thus ended an iniquitous experiment which lasted for 
eighty years. 

Other countries of Europe such as France and Germany have not 
lagged behind. They tried the experiment but with equally disastrous 
results. As for Italy and PortugaT their experience in the same line 
was anything but encouraging. Nearer home, the penal settlement in the 
Andaman Islands was established after the Sepoy Mutiny. Its history 
reveals a woeful tale of physical and moral degradation. The Indian 
Jails Committee of 1919-20 recommended its discontinuance on grounds 
set forth in their Report or, in the alternative, its continuance on a 
limited scale. 


THEORIES OF PUNISHMENT 
The Classical School 

Hitherto we have been considering the various manifestations of 
punishment viewed in relation to crime. Punishment, we have sc'en, is 
regarded as something that must be set over against the crime to restorer 
the balance, which has been di.sturbed. From Aristotle onwards this 
idea has played not an inconsiderable part in determining punishment. 
At bottom, it discloses the idea of retribution, conscious or sub-conscious. 
To equalise or balance the crime, the retribution must go forth in equal 
measure. With this is combined the other idea ‘all men are equal in 
the eyes of justice'. Hence, to be just, every crime, no matter by whom 
committed, must be met by the punishment prescribed for it, neither 
more nor less. These two taken together may fairly be regarded as the 
essential principles of crime and punishment according to the classical 
school — equality betw^een crime and punishment, and equality ];)etw'een 
man and man. 'Fhe classical school came just when it was most needed 
and did just what it was destined to do, namely, to put a stoj) to arbi- 
trary punishment varying with the whims or ca|)rices of tlie man in 
power. But more than this cannot be credited to it. 1 'he retributory 
basis of punishment remained as before. 

The cry of liberte, fraternitc, egalite rang through the length and 
breadth of Europe in the latter half of the eigliteenth century. 1'hey 
drank the doctrine of equality to intoxication. Penology did not escape 
the impact of this thought. Years before the actual French Revolution 
the revolution in thought had already come and 'equality' was in the 
air. In the realm of penology it w'as an Italian who sounded the note. 
The name of Cesare Beccaria (1735-1794) is often associated with the 
classical school as its founder, and with ample justification. In his 
famous work published in 1764 he turned his condemnation against the 
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unrestricted power of the judges to vary the punishment at pleasure and 
laid down, the principle that no punishment should lx‘ greater than that 
warranted by the crime and that all men should be held equal in the 
eyes of law. It was no doubt an echo of the old demand. Beccaria 
threw the whole weight of his personality in support of the principle, 
and presented it to th,e world with a power and persuasiveness all his 
own. Its practical effect on penological thought of the eighteenth cen- 
tury was tremendous. It has been said that '"of the eighty more or 
less radical propo.sitions which it (his w^ork, ‘Crimes and Punishments’) 
contains, more than seventy have been adcvpted in our common laws 
beginning with the abolition of torture and of capital punishment” d 
It is, however, noteworthy that the viewpoint of Beccaria, quite in keep- 
ing with the classical school, kept him restricted to a consideration ot 
the crime itself and its reaction in the shape of punishment. The per- 
sonality of the criminal did not appear in the horizon. It was left for 
another distinguished Italian, Cesare Lombroso, the father of criminal 
anthropology, to do so. 

Tim Neo-Classical School. 

Mcanwhih' arose the Neo-Classical school. I spoke, in the last 
lecture, of the important modifications of the French Penal Code of 
1791 cflected by the revised code of 1810. The judge was given 
discretionary power to vary the puni.shment between the maxirnum and 
the minimum fixed by law. This does not mean that he had the power 
to go behind ihv objective act, the offence, and take into consideration 
the subjective limitations of the offender. The classical theory would 
not admit of it. It rested on the pre-supposition of absolute responsi- 
bility of the individual for the committed act. The judge could only 
take note of certain external material circumstances connected with the 
act. It was not for him to make the punishment lighter, or heavier, 
according as what wc know to-day as ‘extenuating circumstances’ was 
present or absent. That would take the judge beyond the objective 
standard fixed by the classical school of law. He was bound to ad- 
minister the particular kind of punishment prescribed by the law for a 
particular offence ; it was not for him to change from one kind to 
another as, for instance, from solitary confinement to penal servitude, or 
vice versa. Moreover, insanity, minority, idiocy, physical or mental 
disorder, rnichance or misadventure or any circumstance affecting the 
question of responsibility would not come within his purview: in the 
eyes of classical law the presumption of free will and consequent res- 
ponsibility on the part of the criminal was absolute and irrebuttable. 
It is evident that the revised Code of 1810, though it marked an 

See Modern J Jieories of Crmiinality by C. Bcrnaldo de Qniros, p. 12s — 
Little, Ilrown and Co., 1912. ^ 
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advance, did not involve a departure in essentials from the strict 
classical standpoint. This position could not lasU long. With the 
advance of the sciences of biology, physiolQg>^ patholog}^ and 
psychiatry, not to speak of other sciences, a great deal that was obscure 
in human conduct and that used formerly to be explained by the deus 
ex machina of metaphysics came to be accounted for by natural causes. 
The firm faith in absolute free will was rudely shaken and gave place 
to the conviction that there were degrees of responsibility shading off 
intc> irresponsibility. What the Neo-Class'cal School did was to respond 
to this growing public consciousness and, while adhering to the orthodox 
classical position, to make room for extenuating circumstances, for 
complete or partial exemption from liability in appropriate cases such 
as minority, insanity, imbecility, etc. Even this advance was but very 
little. 

UxVIVERSALISINC; OF RESENTMENT. 

The classical objective was still predominant. It would be wrong 
to think that the concept of punishment had undergone a material 
change, inasmuch as it was no longer regarded as a reaction by the 
aggrieved }:)arty on the wrong-doer, but by society for the injury doruj 
to it. Whereas criminal law in the olden clays was ‘'a formulated 
system of seIf-]>rotection/' now it has become “an instrument of social 
defence adapted to the requirements of the sc'nsc of justice.'' This 
may be true. There is no doubt an advance on tlu' crude: primitive 
view of retribution discussed in the last lecture. Retribution inflicted 
on the wrong-doer was there regarded as the' normal mode of reparation 
to the person injured, the retribution as well as the reparation 
being estimated in relation to the individual wronged. The advance 
consists in this that the retribution as well as the reparation is now^ 
estimated to be in relation to society as the body wronged, and thus 
universalized. Rut the punitive idea remains intact in the so-calh'd 
self-protection of society, or ‘social defence' as it is alternatively called. 
As S id g wick says : 

, “History shows us a time in which it was thought not only as 
natural, but as clearly right and incumbent on a man to re(jiiitc 
injuries as to repay benefits: but as moral reflection developed in 
Europe this notion was repudiated, so that Plato taug.ht that it 
could never be right really to harm any one, how'cvcr he may have 
harmed ns. And this is the accepted doctrine in Christian socie- 
ties as regards requital by individuals of personal wrongs . But 
in this universalized form the old conviction still lingers in the 
popular view of criminal justice : it seems still to be widely lield 
that justice requires pain to be inflicted on a man who has done 
wrong, even if no benefit result either to him or to others from the 
pain. Personally, I am so far from holding this view that I have 
an instinctive and strong moral aversion to it: and 1 hesitate to 
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attribute it to common sense since I think that it is gradually 
passing away ^from the moral consciousness of educated persons in 
the most advanced communities : but I think it is still perhaps the 
more ordinary view. This, then, is one element for what Aristotle 
calls corrective justice, which is embodied in criminal law'’.^ 

Thus the modern emendation of the classical theory of punishment 
is that it universalizes resentment. The objective is no longer to satisfy 
individual resentment but social resentment which appears in the shape 
of Aristotle's 'corrective justice' and claims to set right the wrong 
done, this time to society, by means of punitive measures. The funda- 
mental basis of this advanced view is that every offence involves an 
injury to the social framework which calls for adequate reparation. 
Punishment is the only means of eftecting reparation. Such punish- 
ment must be quick, certain and uniform in all like cases. For every 
specific injury there is to be a sfx^cific punishment calculated to nullify 
or counterbalance the evil suffered by society. In what respect, then, 
is this so-called advanced view essentially different from the older view 
of individual resentment? Then, as now, the same objectivity or 
materiality of the crime is the dominant factor. 

The inadequacy of the classical objectivity of crime and punish- 
ment is clearly understood through the German expressions Vergeliung- 
strafe and Zx2)eckstraje. 'Ihe former stops short at objective repara- 
tion, the latter reaches out to the final purpose of punishment, — 
whether it be the health or rehabilitation of tlie individual oil'ender or 
the health of thc-^society (I'hygiene preventive). The point of incidenct; 
changes from the crime to the criminal, from the objective to the subjec- 
tive, and the ])UEpose changes from retribution or the Aristotelian 
'corrective justice" to real correction of the individual, and, later, of 
society. 


EMERGENCE OF CRIMINOLOGY. 

The Italian Positivist School. 

Historically, the teachings of Lombroso furnish the turning point of 
European thought from the crime to the criminal. As Enrico Ferri 
says : 

Lombroso 's greatest merit was to draw the attention of the 
world to the personality of the criminal ; before, men knew penal 
justice, but penal justice did not know men, as has been stated by 
Van Hamel who, together with Liszt and Prins, founded the new 
school of penal law. From its beginning the school of Lombroso 
has made a distinction between different classes of criminals and 
has always recognized the influence of the social environment on 

^ Sidgwick’s Methods oj Ethics, fifth edition p. 281 — Macmillan 6c Co., 1893. 
The italics are mine. 
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the genesis of criminality. Also, the Italian school does not con- 
sider merely the physical qualities of the offender, but his psycho- 
logical, intellectual, sentimental and moral personality too.^ 

This testimon}/ coming as it does from Enrico Ferri, one of the 
greatest of Lombroso's disciples, ought to remove all doubt that still 
hangs around the principles of Lombroso’s penal philosophy. Lomb- 
roso’s first work entitled The Criminal in Relation to Anthro|X)logy, 
Jiirispniclence and Psychiatry' was published in 1876. Originally a 
small pamphlet, it gradually grew into a work of three volumes. In 
due course, it was followed by The Female Offender,' ‘Political Crimes 
and Revolutions,’ ‘The Anarchist' and other works. His last work, 
‘Crime : Its Causes and Remedies’ may be regarded as a comprehensive 
and synthetic presentation of his matiirer. views. With the appearance 
of tlie first edition of his first work in 1876, European thought on the 
subject of crimes and criminals was at once throv;n into a violent 
fermc'iit. In it he propounded the theory that crime is caused almost 
entirely by the anthropological characteristics of the criminal. Like 
every pioneer, absorbed in the immediate object of his research, he 
placed exceeding emphasis on anthropology in relation to the criminal, 
and appeared for the moment almost to ignore other factors. P)Ut in 
point of fact he omitted none. In later editions of ‘The Criminal' h(^ 
assigned to social and other factors their legitimate value in producing 
the criminal characteristics. In ‘Crime: Its Causes and Remedies’ 
Lombroso gave due weight to all the various factors that go to make 
up the constitution of the criminal. Meteorology and climate, geology 
(mountainous and other formations of soil) race, heredity, civilization, 
dcmsity of population (immigration and emigration, birth rate, etc.), 
means of subsistence (economic condition, famine, food-price) 
alcoholism, prostitution, unemployment, education, religion, bad 
govtanmenf — in short, almost every conceivable cause, hereditary and 
environmental, that affects and determines human conduct, directly 01 
indirectly, has been given its proper place in his etiology of crime. It 
is, thcTefore, not correct to say, as is popularly believed, that the 
founder, of criminal anthropology was a veritable fanatic who had no 
use for anything else but anthropology in arriving, at conclusions in 
penology. The study of the numerous causes that are at work 
in influencing human action and in generating crime brought about a 
new orientation which led to the emergence of criminology as a new 
branch of knowledge, henceforth to be conducted on strictly scientific 
lines with the aid of various sister sciences. The criminal came to be 
studied as an individual patient, exhibiting pathological conditions 
which might either lend themselves to successful treatment or rniglit be 

^ Proceedings of the Ninth Intey national Peniicniiary Congress, Loiuion 
j). 236 '(Staempfli & Co., Bern, 1927). 
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too deep-seated for any attempt at cure or rehabilitation. The old 
system of cataloguing crimes and assigning specific punishments to 
specific crimes threatened to fall into disrepute and, as in medicine so 
in penology, the cniminal like the patient came to occupy the foremost 
place. How it reacted on the state machinery^ of punishment will 
appear in its proper place as we proceed. For the moment, I shall 
content myself with giving only one illustration, taken at random, of 
how this system has unconsciously leavened thought and changed the 
objective of jurists and legislators. Clarence Darrow one of the fore- 
most lawyers and jurists in the United States, speaking of every man as 
a machine, well or ill conditioned to function in society, says : 

To get this knowledge of the past of each machine is the duty 
and work of the tribunal that passes on the fate of a man. It can 
be done only imperfectly at best. * * * * The tribunal whose 
duty it is to fix the future place and status of its fellow men should 
be wise, learned, scientific, patient, humane. It should take the 
time and make its own investigation, and it can be well done in no 
other way. When public opinion accepts the belief that punish- 
ment is only cruelty, that conduct is a result of causes, and that 
there is no such thing as moral guilt, investigation and sorting and 
placing of the unfortunate can be done fairly well. The mistakes 
will be very few and easily corrected when discovered. I'here will 
be no cruelty and suffering. 'Fhe community will be protected and 
the individual sa\a'd. 

Neither will this task be so great as it might seem at first 
glance. Trials would probably be much shorter than the endless, 
senseless bickering in courts, the long time w^asted in selecting juries 
and the many irrelevant issues on which guilt or innocence are 
often determined, make necessary now. Most of the criminal cases 
would likewise be prevented if the state would undertake to improve 
the general social and economic condition of those who get the 
least. Only a fraction of the money spent on human destruction, 
in war and out, would give an education adapted to the individual, 
even to the most defective. It would make life easy by making 
the environment easy. Only a few of the defective, physically and 
mentally, would be left for courts to place in an environment where 
both they and society could live. Perhaps some time this work 
will l)e seriously taken up. Until then, we shall muddle along, 
fixing and changing, and punishing and destroying ; we will follow 
the old course of the ages, which has no pur{)os(!, method or end, 
and leaves only infinite suffering in its path.' 

The above measures visualise the positive approach to the problem 
of crime of w^hich Lombroso w^as the pioneer. 

Ckiminal Anthropology — ^C^esaiu Lombroso. 

But perhaps we arc anticipating. We must look more closely into 
the exact nature of Lombroso's investigations. Born in 1836, of a 

^ Crime, Its Cause and Trealnicni by Clarence* Darrow. pp. 128-29. 
George G. Tlarrap & Co., Ltd.. 1922 
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Jewish family, Lombroso received his education for medicine, and 'n 
1866 specialised in psychiatry. For a time he was employed as an 
army doctor which gave him opportunities for the study of Italian 
soldiers. It is said that at this time he was much impressed by the 
extent of tattooing which prevailed among them, an experience that 
led him afterwards to attach great significance to it. Later, he became 
attached to a lunatic asylum where he made many clinical observa- 
tions, and examined many cadavers from among tlu^ inmates wiio died, 
with a view to study characteristic anatomical defects, if any, that 
miglit throw light on the problem of crime. In these investigations he 
must have been influc'iiced, consciously or unconsciously, by some; 
distinguished predecessors of his, the results of wliose researches had 
already become public property. The work of Laplace and Darwin 
formed in fact the basis of his researches. Apart from the theory of 
evolution which was in the air, there was from the most ancient timers 
enough thought on the correspondence between anatomical, cranial and 
other bodily formations, and mental characteristics. Indeed, Lombroso 
himself refers to it with the humility which is native to the mind of the 
savant. He observes : 

The novelty of my most discussed conclusions goes back to 
ju'ehistoric times. Homer speaks of Tliersiles, Solomon writes 
that the heart alters the face of the evil man and, above all, 
Aristotle, Avicciiina and J. B. Dalla Porta discu.ssed cixtensively 
criminal physiognomy, the last two going perhaps further than w'(; 
ourselves. What else shall b(' added when Poh'mon, after having 
insisted ujioii the narrow fore[i<‘ad of criminals speaks even of their 
inancinisimo (left-handedness), an observation w^hich 1 thought to 
have been the first to make. 

But there were otlu'r thinkers more modern who had w'orked in tlu* 
same fic'ld. Psychiatry was a new science of the eigliteenth and 
ninetecaith centuries. Piners book ‘Medical and Philosophical Treatise 
on Mental Alienation’ was published in 1801. It inaugurattal a 
scientific study of insane psychopathy and put a slop to the }>(’na] 
treatment of tlu; insane on the same fooling as that of the sane. Pinel 
(1745-1826) w'as followed by Esquirol and a whole generation of alienists 
too numerous to mention. Their work, as Bernaldo de Quiros points 
out, “extended the boundaries of mental infirmity and reduced the 
field of delinquency and prepared the explanati()n of the morl)id nature, 
of crime. We next come across Morel, another outstanding figure, 
who in 1857 propounded his theory of degeneration in France through 
his work entitled ‘Physical, Intellectual and Moral Degeneration of the; 
Human Species.’ Degeneration according to him W'as a kind of retro- 
gressive natural selection: “the degeneration of our nature is due to 
the going astray of the primitive type which contains in itself all the 

^ Modern Theories oj Criminality, p. 0. ^ 
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necessary elemc'nts for the preservation of species/' Nor must we omit 
Dcspirie who dre^v^ attention more particularly to the psychological side 
of the criminal’s mind. In his book entitled : 'Natural Psychology, an 
Essay on the Intellectual and Moral Faculties in their Normal State and 
Abnormal Manifestations in the Insane and the Criminals/ published 
in Paris in 1868, he stressed the absence of remorse in the habitual 
criminal as a fundamental fact pointing to his moral anomaly. In 
England similar investigations were proceeding as is evidenced by 
Clapham and Clarke’s 'The Criminal Outline of the Insane and 
Criminal’ (1846), Winslow’s 'Lettsonian Lectures on Insanity’ (1854), 
Thompson’s 'Psychology of Criminals’ (1870). And then we come to 
Maudsley's notable contribution to the thought of his times. He 
diagnosed crime as moral insanity, indicating that there was a middle 
zone between moral insanity and delinquency in which were ranged 
various grades of moral and criminal infirmity from the more insane 
and less perverse to the less insane and more perverse. The above brief 
account suffices to show that the theory of crime as a species of abnor- 
mality, — anthropological, moral, physical or psychical, — was already 
being mooted in one form or another before the advent of Lombroso. 
As regards the influence of the social factor on crime, perha])s the 
English and the French thinkers were the first sponsors of that doctrine, 
though it does not appear that their writings and researches were aimed 
directly at the problem of crime. The credit of sounding the first note 
as a social criminologist must go to Quetelct (1796-1874) whose dictum 
'Society prepares crime ; the criminal becomes its executive’ pithily 
puts his position as set forth in his ‘Social Physics’ published in 1869. 
He also propoundi'd the thermic law of crime by whicli lie maintained 
that the larger number of crimes of blood in the southern countries of 
Europe, and of crimes against projierty in the northern, were attm 
butable to thermic conditions. 

Lombroso’s name is prominc'iitly associated with the doctrine thut 
the criminal is an atavistic jdienomenon, in other words that he repre- 
sents a throw-back or reversion to an earlier type of the past. This 
was greatly whittled down by him in his later waitings in wiiich it 
ceased to play such a conspicuous part as in his earlier ones. Let him 
speak in his own wnrds as to how^ and why he came to propound it : 

In 1870, I w^as carrying on for several months researches in 
the prisons and the asylums uiaoii cadavers and living persons, in 
order to determine^ upon substantial differences between the insane 
and criminals, without succeeding very well. At last I found in 
the skull of a brigand a very long series of atavistic anomalies, 
above all an enormous middle occipital fossa and a hypertrophy of 
the vermis, analogous to those that are found in inferior verte- 
brates* At the sight of these strange anomalies the problem of the 
nature and of the origin of the criminal seemed to me resolved: 
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the characteristics of primitive men and of inferior animals must 
be reproduced in our times. Many facts seemed to confirm this 
hypothesis ; above all, the psychology of the criminal ; the 
frequency of tattooing and of professional slang ; the passions as 
much more fleeting as they are violent, above all that of vengeance ; 
the lack of foresight which resembles courage and courage which 
alternates with cowardice, and idleness which alternates with the 
passion for play and activity.* 

Crime according to Lombroso proceeds from abnormal anatomical 
physiological and psychological characteristics or stigmata. In the 
lower orders of animals also is to be found corresponding conduct which 
appears as the veritable equivalent of crime. What is cannibalism, 
infanticide, patricide, murder, theft, mutilation but acts contrary to 
the welfare and the general habits of the human species? Equivalents 
of these exist among the animals. We find equivalents among savages, 
and even among abnormal children. It is the consideration of these 
outstanding facts found in lower animals, savages and abnormal 
children that led Lombroso to propound his first theory that crime is 
of atavistic origin. His anatomical researches seemed to confirm his 
vicAV. He made a study of 383 skulls of criminals, and the anthro- 
pometry and physiognomy of 5907 criminals, examined by himself 
and several other criminologists. He came to the conclusion that “the 
study ot the living, in short, confirms, although less exactly and less 
constantly, this frequency of microcephalies, of asymmetries, of oblique 
orbits, of prognathisms, of frontal sinuses developed as the anatomical 
table has shown us. It shows new analogies between the insanes, 
savages, and criminals. Upon this and a large mass of other materia! 
he proceeded to classify criminals into (i) born criminals, (2) criminals 
by passion, (3) insane criminals, (4) occasional criminals. The born 
criminal represents a distinct anthropological type. In him is often 
found the psychological characteristic ot tattooing indicating mark(*d 
analgesia reminiscent ot the primitive man. 

One of the most characteristic traits of primitive man, or ot 
Ihg savage, is the facility with which he submits himself to this 
operation, surgical rather than aesthetic. ♦ ♦ * The special 
taste of the criminal for a painful operation so long and so full c)l 
danger as tattooing, the large number, ot wounds their bodit'S 
present, have led me to suspect in them a ptiysical insensibility 
greater than amongst most men, an insensibility like that whidi is 
encountered in some insane persons, and especially in violent 
lunatics. * * * From all of these facts it could be deduced that 
nearly all the different kinds of sensibility, tactile, olfactory, and 
of the taste, are obtuse in the criminal. ^ ^ Their physical 

‘ Sperch at the Sixth Congress ot Criminal Anthropology at Turin in y\pril, 
10 ) 05 . lie died in 
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insensibility recalls quite forcibly that of savage peoples who can 
face, in the .initiations to puberty, tortures which a man of the 
white race could never endure. 

Along with physical insensibility there is in the criminal man moral 
insensibility. Pity for the suffering of another is entirely absent and 
this is largely due to the fact that he himself is insensible to suffering. 
Atavism contributes to the growth and prevalence of professional slang 
among the born criminals. The hieroglyphics and the literature of 
criminals is all their own. According to Lombroso the criminal type 
has not only special, physical and anatomical characteristics, but also 
the characteristics of moral iiasanily. Th(‘ affinity between the born 
criminal, and the moral imbecile is specially proved, he believt‘S, by a 
study of the epileptic. 

There exists in epilepsy a uniting bond much more important, 
mucli more comprehensible, which can be studied upon a great 
scale, that unites and bases the moral imbecile and the born 
criminal in the same natural family * * * * Criminality is, there 
fore, an atavistic phenomenon which is provoked by morbid causes 
of which the fundamental manifestation is epik‘psy ****** 
Till? perversion of the affective sphere, the hate, exaggerated and 
withqut motive, the absence or insufficiency of all re.straint, the 
multiple hereditary tendencies, are the source of irresistible impulses 
ill the moral imbecile, as well as in the. born criminal, ami the 
epileptic. 

The born criminal is a class by himself, and the treatment that is 
to b(3 accorded to him by society must be by special methods, such -is 
elimination, different from those applicable to the other criminals. The 
criminals by passion exhibit characteristics which are sometimes 
traceable to epilep.sy and impulsive insanity. Tliese are none of the 
generous passions that burst forth unexpectedly but of the worst and 
most ignoble and ferocious kind, indicating a ])athological condition of 
the mind. A special class of criminals l)y passion is tlu' political 
criminal. Tiie features that mark him are, however, different and are 
thus described : 

In nearly all political criminals b};^ passion we have noticed 
an exaggcTated sensibility, a veritable hyperaesthesia, as in the 
ordinary criminals by passion ; but a powerful intellect, a great 
altruism pushed them towards ends much higher than thosc^ of the 
latter: It is never WTalth, vanity, the smile of woman (even 
though often eroticism is not lacking in them, as in Garibaldi, 
Mazzini, Cavour) which impel them, but rather the great patriotic, 
rt^igious, scientific ideals. 

The third cla.ss, the insane criminal, is by no means on the same 
footing as the born criminal. But Lombroso discovers certain analogies 
between the two, and he accounts for certain kinds of crimes by means 
of insanity. The fourth class, the occasional criminal, has three 
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sub-divisions: (<:?:) pseudo-criminals, (b) criminaloids, and (c) habitual 
criminals. Pseudo-criminals are those who commit crimes, not out ot 
their nature, but owing to extraordinary circumstances, often without 
meaning to do wrong, such as for self-defence, for sustenance of the 
family, etc. The acts that they commit do not involve danger to the 
body social. Nor do they offend the social conscience. Their crimes 
are “rather juridical than real, because they are created by imperfec- 
tions of the law rather than by those of men.“ The criminaloid has 
“only a touch of degeneracy.*' The tendency to do wrong is organic 
in them, but it is less intense so that a determining occasion must arise 
to put it in operation, wluu'eas, in the born criminal, the organic 
tendency is strong enough to be itself the determining factor. The 
habitual criminal is distinguished from the born criminal as well as from 
the criminaloid in that he does not suffer from abnormal heredity. He 
is normal from birth and is without any tendencies, or a pciculiar con- 
stitution, for crime, so that it is not only one determining circumstance 
which makc'S him a criminal, but a series or number of circumstances 
such as want of early education, of parents, schools, etc., etc., that 
cause him to turn a criminal. 

The two points that have brought the severest of criticisms on his 
system are his theory of the ‘criminal type’ and of ‘atavism.' Later, 
he practically abandoned the theory of atavism and favoured the theory 
of degeiK'ralion instead. As regards the ‘criminal type' he thus ex]>lains 
it: 

In my opinion, one should receive the type with the samci 
reserve tliat one uses in estimating the value of averages in 
statistics. When one says tliat the average life is thirty-two years 
and that the most fatal mcuith is December, no one understands 
by that that every body must die at thirty-two years and in tlie 
month of December. 

Dius understood the criminal typ(' ceasc's to be the bogey it has 
be(‘n to criminology. It stands merely for lh(‘ average struck from a 
consideration of a certain class of criminals. It is an ensemble of certain 
characters found in them. 

Other as[)ects of Lombroso's work did not escape criticism. His 
conclusions derived from anatomical and anthropometric observations 
raised wide-spread controversy. They were subjected to thorough 
scientific examination. In England, in particular, it j^rovoked con- 
siderable critical interest. Dr. Griffiths and, later. Dr. Charles Goring 
made an extensive observation of prison convicts, mostly recidivists, 
and also non-criminals such as under-graduates of Oxford and 
Cambridge. Prof. Karl Pearson lent his help for af)plying the accre- 
dited methods of statistical investigation to these data. Into the details 
ot these investigations it is needless to enter. 'Vhv upshot was that the 
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results did not at all warrant Lombroso’s sweeping conclusions. The 
criminal type, it* was said, was no better than the equator which does 
not in reality exist. Dr. Goring described Lombroso’s theory as a 
superstition, “kith and kin with the misnamed ‘sciences''' of phrenology 
chiromancy and physiognomy." Nevertheless, it must be admitted 
that Lombroso was the first to introduce the application of the methods 
of inductive science to the science of crime. This is demonstrated by 
the fact that, to combat his conclusions, England had to adopt that 
method for the first time in dealing with facts relating to crime. Sir 
Evelyn Ruggles-Brise, in his preface to Goring 's work, calls it “the 
first attem{)t that has been made in this, or in any other country, to 
arrive at results in criminology by the statistical treatment of facts." 
Moreover, the attitude of penalists all over the world was completely 
transformed. They realised that the centre point in penology was 
neither the crime nor punishment: it was the criminal himself, who was 
hencefc^rth to be studied in ndation to his heredity, his psychology and 
his environments, physical and social. 

Criminal Sociology — Enrico F'ekri 

After Lombroso the Italian School found a powerful exponent in 
Enrico Ferri. If Lombroso was the founder of criminal anthropology, 
Ferri was the founder of criminal sociology. His presentation of 
Lombroso 's school was correct and comprehensive. In the true spirit 
of discipleship he explainc'd what was still obscure, but he enriched the 
thought of the Italian School by his own statistical researches, and in 
his brilliant work entitled ‘Criminal Sociology' he vividly visualised the 
practical applications of the doctrines he upheld. Born in 1856, he 
graduated in 1874 and under Pietro Ellero, Professor of Criminal Law 
in the University of Bologna, did his apprenticeship in the statistics of 
crime*. In 1876, he published his first work entitled ‘The Theory of 
Imputability and the Denial of Free Will.’ He then went to the Uni-’ 
versity of Paris. His ‘Studies of Criminality in France from 1876 to 
1878' may be attributed to his researches during this period. He next 
went to the University of Turin, where he became a pupil of Lombroso. 
Later he worked as Professor of criminal law in the universities ol 
P>()logna, Siena, Pisa and, finally, Rome. He also carried on private 
practice in the profession of law at Rome for some time. 

Ferri's ‘New Horizons of Criminal Law and Penal Procedure’ was 
published at Bologna in 1884. Its fourth edition appc'ared under the 
title of ‘Criminal Sociology’ at Turin in 1900. Among his many works 
such as ‘The Flomicide in Criminal Anthropology’, ‘The Criminals 
in Art,’ ‘Socialism and Criminality' all of which are full of interesting 
matter and original thought, the work on ‘Criminal Sociology' stands 
out prt>eminent as a synthetic presentation of the Italian School. 
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First of all, he clears up all misconception as to the really com- 
prehensive position of the (Italian) Positive School. I'he ‘Theory of the 
Factors’ by which he means the three factors, anthropological, physical 
and social, which are jointly responsible for crime, has from the 
beginning, he says, been the basis of the school. 

We cannot find an adequate reason either for a single crina; or 
for the aggregate criminality of a nation if we do not take into 
account each and all of the different natural factors which we may 
isolate in the exigencies of our studies, but which always act 
together, in an indissoluble union. 

No crime, whoever commits it, and in whatever circumstances, 
can be explained except as the outcome of individual free-will, or 
as the natural effect of natural causes. Since the former of these 
explanations has no scientific value it is impossible to give a 
scientific explanation of a crime (or indeed of any other action of 
man or brute) unless it is considered as the product of a jiarticular 
organic and psychical constitution, acting in a particular physical 
and social environment. 

Therefore, it is tar from being exact to assert that the Positive 
Criminal School reduces crime to a purely and exclu.sively anthro- 
pological phenomenon. As a matter of fact, this school has always 
from the beginning maintained that crime is the effect of anthro- 
pological, phy.sical and social conditions which evolve it by their 
simultaneous and inseparable operation.’ 

He proceeds to give details of these factors which at once, present 
p(‘nology and criminology as among the most compreheiisive branch(;s 
of human knowledge*, a thought that never could have occurred to eve'n 
the foremost exponents of the classical school : - 

I have drawn attention to the antliropologic^il or individual 
factors of crime, the physical factors, and the; social factors. 

I'he anthropological factors inherent in the* individual criminal 
are the first condition of crime ; and they may be divide'd into tiiree* 
sub-classc‘s, according as we regard the criminal organically, 
ph3''.sicalJy or socially, I'he organic constitution of the criniinal 
cornprise;s all anomalies of the skull, the brain, the vital organs, the* 
sensibility, and the* reflex activity and all the; bodily characte*r- 
istics taken together such as the physiognomy, tattooing and so 
on. The mental coristitqtion of the criminal (:omprise;s anomalies 
of intelligence and feeling, esj^ecially of the moral sense;, and the; 
specialities of criminal writing and slang. The personal characteris- 

' Criininal Sociology, C'hap. 11 p]). 7^-75 — Ir A(>|>Icaf)ii eSc Co., 

^ III regard to law and legislation generally such a tliought is not unconnnon 
but it is rare with reference to the study of the criminal. Hcntliam, iu Ins 
Introduction to the Principles of Morals and Legislation, (;riUTnerates tin* following 
circumstances as necessary to be considered in legislation: — 

“Temperament, health, strength, physical imperfections, culture, intelleo 
tual faculty, strength of mind, disf)ositioM.s, idt’as of honour and religion, 
feelings of sympathy and antipathy, insanity, economic coiulitions, sex, age, 
social status, education, profession, climate. race, government, religious 
profession , ' ’ 
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tics of the criminal comprise his purely biological conditions, such 
as race, age, sex ; bio*social conditions sucli as civil status, pro- 
fession, domicile, social rank, instruction, education, which havtj 
hitlicrto been regarded as almost the exclusive concern of criminal 
statistics. 

The physical factors of crime are climate, the nature of the 
soil, the relative length of day and night, the seasons, the average 
temperature; meteoric conditions, agricultural pursuits. 

The social factors comprise the density of population ; pubhe 
opinion, manners and religion ; industrial pursuits ; alcoholism, 
economic and political conditions ; public, adgiinistration, justice 
and police ; and in general legislative, civil and penal institutions.’ 

As to the operation of these ‘factors' in determining the quality and 
quantity of offemces at any stated time or place, we have to turn to 
Ferri's ‘Law of Criminal Saturation'' He thus states it: 

Criminal statistics show that crime increases in the aggregate 
with more or less notable oscillations from year to year, rising or 
falling in successive waves. Thus it is evident that the level of 
criminality in any one year is determined by the different conditions 
of the physical and social environment, combined with the herc!- 
ditary tendencies and occasional impulses of the individual in 
obedience to a law which 1 have called in analogy with chemical 
phenomena ‘The Law' of Criminal Saturation' : 

Just as in a given volume of water, at a given tem[)erature, we 
iind a solution of a fixed quantity of any chemical substance, not 
an atom more or less, so in a given social emdronment, in certain 
defined physical conditions of the individual, wc find the com- 
mission of a fixed number of crimes.- 

Again, 

Not only so but it may be added that as, in chemistry, over 
and above the normal saturation we find that an iricri^ascHl te'm|)era“ 
ture of the liquid envelo})es an ('xceptional super-saturation, so 
in criminaJ sociology, in addition to the ordinary saturation we are 
sometimes aw'are of an excess of criminal saturation, due; to the 
exceptional conditions of the social environment.'' 

What then about punishments? It will not do only to undeistand 
the factors which operate to produce crime. What does the Positive 
School hold to be the proper method for counteracting, crime? Here 
Ferri's analysis is most searching. Upon a proper analysis, he holds that 
punishment cannot go far to rid society of crime. 

Force is always a bad remedy for force. In the Middle Ages, 
W'hen punishments w'ere brutal, crimes were equally savage ; and 
society in demoralising rivalry with the atrocity of criminals 
laboured in a vicious circle. Now, in the lower social grades, the 

‘ Criminal Sociology, pp. 52-53. 

“ Jliicl p. 76. 

^ Jbkl p. 78. 
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brutal man who often resorts to violence, is in*hi^ turn frequently 
the victim of violence so that amongst criminals, a scar is some- 
what of a professional distinction.^ 

A man does not change his identity ; and no penal code, 
whether mild or severe, can change his natural and invincible 
tendencies, such as inclination to pleasure and persistent hope of 
impunity.^ 

I'he above passages would at first sight seem to indicate that Kerri's 
is a counsel of despair with reference to punishments. I'he following, 
however, will give an idea of his true position : — 

It is easily seen, when we compare the total result of crime 
with the varied character of its anthropological, physical and social 
factors, that punishment can exert but a slight influence upon it. 
Punishment, in fact, by its special effect as a legal deterrent acting 
as a ps3^chological motive, will clearly be unable to neutralise the 
constant and hereditary action of climate, customs, increase of 
population, agricultural production, economic and political crises, 
which statistics invariably exhibit as the most potent factors of the 
growth or diminution of criminality. 

It is a natural law that forces cannot conflict or neutralise each 
other unless they are of the same kind. Khe fall of a body cannot 
be retarded, changed in direction or accelerated save by a force 
homogenous with that of gravity. So punishment, as a psycho- 
logical motive, can only oppose the ps^/chological factors of crime 
and indeed only the occasional and moderately energetic factors ; 
for it is evident that it cannot as a preliminary to its application 
eliminate the organic hereditary factors which are revealed to us 
by criminal anthropology. 

Punishment, which has professed to be' such a simp](^ aud 
powerful remedy against all the factors of crime, is therefore a 
panacea whose potency is far beneath its reputation.-' 

It will be evident from tlie above quotations that the Positive School, 
unlike the Classical School does not rest its lio|)e of effectually dealing 
with crime and criminals by means of punishments. On the princi|>le 
'like cures like’ Kerri agrees with Prins that "for social evils we require 
jJocial cures," and crimes are mostly the offspring of social evils. 
Punishments which were wrongly aimed directly by the classical legis- 
lator at the suppression of crimes having failed of their, object, it now 
becomes the duty of the criminal sociologist to look for other means of 
social defence, which are to be found not in repression but in preven- 
tion. Not that the system of punishments will have to be abolished. 
They have their place in the scheme of social defence. But there arc 
more indirect and, consequently, more effective methods of combating 
crime. 


^ Ibid p. io8. 

® Ibid. p. 107. 

Cyiminal Sociology — pp. 92-93. 
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This brings us to Kerri’s Penal Subslituies. He puts the matter so 
succinctly that I would rather have you listen to his own exposition: — 

If the counteraction of punishment must inevitably bi^ opposed 
to criminal activity, still it is more conducive to social order to 
prevent or diminish this activity by means of an indirect and more 
effective force. 

In the economic sphere, it has been observed that when a 
staple product fails, recourse is had to less esteemed substitutes, 
in order to sup[>ly the natural wants of mankind ; so in the criminal 
sphere, as we are convinced by experience that punishments are 
almost devoid of deterrent effect, we must have recourse to the 
best available substitutes for the purpose of social defence. 

These methods of indirect defence I have called penal substi- 
tutes. For whereas the food substitutes are as a rule only secon- 
dary products, brought into temporary use, penal substitutes should 
become the main instruments of the functions of social defence, 
for which punishments will come to be secondaiy means, albeit 
permanent. For in this connection we must not forget the law 
of criminal saturation, which in every social environment makes 
a minimum of crime inevitable, on account of the natural factors 
inseparable from individual and social imperfection. Punishments 
in one form or another will always be, for this minimum, the 
ultimate though not very profitable remedy against outbreaks of 
criminal activity. 

These penal substitutes, when they have once been established 
in the conscience and methods of legislators, through the teaching of 
criminal sociology, will be the recognised form of treatment for the 
social factors of crime.’ * * * the social organism will be so 
adjusted that human activity, instead of being continually and 
unprofitably menaced with repression, will b(‘ insensibly directed 
into non-criminal chminels, leaving free scope for energy and the 
sati.sfaction of individual needs, under conditions least exposed to 
violent disturbance or occasions of law-breaking.- 

Again, 

I'he legislator, on whom it devolves to preserve the health of 
the social organism, ought to imitate the physician, who preserves 
the health of the individual by the aid of experimental science, 
resorts as little as possible, and only in extreme cases, to the more 
forcible methods of surgery, has a limited confidence in the pro- 
blematic efficiency of medicines, and relies rather on the trust- 
worthy processes of hy genic science."^ 

In the latter part of his work Ferri deals in great detail with the 
penal substitutes, or equivalents of punishments, and works out an 
elaborate scheme whereby, on the basis that conduct is conditioned and 
determined by the ‘factors,’ and not by free-will as understood by the 
classical school, it may be regulated on lines most conducive to social 

^ Ibid p. IT 2. 

^ Ibid p. 113. 

“ Ibid p. 133. 
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hygiene. He recommends numerous preventive measures, social, 
political, educational, economic and industrial, laying his finger on 
many of the dark spots of present day society. 

Criminal Psychology — Raffaele Garofalo. 

The next exponent of the Positive School is Raffaele Garofalo. Born 
at Naples in 1852. Garofalo received a liberal university education and 
filled many positions of eminence as a Magistrate, a Senator, and Pro- 
fessor of Law and Procedure in the University of Naples. “With the 
anthropologist Lombroso/' says Bernaldo Dc Quiros, “the sociologist 
Ferri and the jurisconsult Garofalo, the school of criminal anthropology 
can be considered as fully established. Hence one of the critics has 
called these three men 'evangelists' and their works ‘gospels.’ From 
that time on they are always mentioned in a kind of trinity, a little 
divided at times by Garofalo's political and penal conservatism." 

Of his many works the one best known to the world, and the one on 
which his fame justly rests, is entitled ‘Criminology’ published at Turin 
in 1885. In it he elaborates his system which at first sight seems to 
savour somewhat of the classical trend of thought. Although, how- 
ever, he differs in certain respects from Lombroso and Ferri, he is in 
agreement with them in one fundamental jx)int in that he regards the 
study of criminal, and not the crime, as the primary object, and insists 
on the scientific approach to the study of crime, as distinguished from 
the traditional method of the classical school based on the doctrine of 
free will and responsibility. Speaking generally, the main difference 
between him and his colleagues of the positive school is that h’s treat- 
ment is more psychological than anthropological or sociological, and he 
lays more emphasis on the (fficacy and necessity of punishments^ from 
the judicial and administrative point of view. This furnishes the reas<^)n 
for his severe criticism of Ferri's penal substitutes, as having no 
j uridical foundation . 

He treats the problem of crime from the ('volutionary standpoint, 
tracing the (.‘volution of moral sense and d(‘fines what he calls natural 
crime as “an offence against tlu* fundamental altruistic sentiments of 
pity and probity in the average measure })ossessed l)y a givt'ii social 
group." H(* distinguishes thc'se so-called natural crimes from others 
which may, therefore, be called artificial and positive. The* natural 
crimes arise from a psychological anomaly. This, once fixed in the 
process of evolution, remains unaltered and inexorably leads to offending 
acts. He classifies criminals into muixk‘rers, vioUmt criminals, offenders 
against property, sexual or lascivious criminals. All th(.*se are explicable 
by the two categories — lack of pity and probity. Murderers and violent 
criminals are natural offenders against humanity, because there is a 
fundamental psychological anomaly they labour under in respect of the 
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sentiment of pity* Theives and sexual criminals, we take it, suffer from 
the same anomaly, in regard to the sentiment of probity. Thus these 
crimes, the essence of which in his opinion is that they affect society 
injuriously, are brought within a compact area. The prime object of 
legislation must be to devise punishments for these. “Undoubtedly,'' 
says he ''the legislator must punish both classes of crime alike, but true 
science is interested in the first, namely, the natural forms of 
delinquency." 

Regarding punishments, he is in favour of elimination, total or 
partial, in respect of natural criminals. l'h(^ three forms of elimination 
are (i) death, (2) imprisonment for life and (3) transportation. Besides 
tliese he recommends enforced reparation for those who have committed 
crime under the pressure of exceptional circumstances which are not 
likely to recur. These criminals though guilty of “true natural crime" 
may not be devoid of moral sense and, therefore, the special treatment 
is accorded to them. 

As regards others who present symptoms of a “permanent 
]}sychological anomaly," they are not deserving of social life and in order 
that they may not commit further depredations on society should be 
totally or partially eliminated by death, imprisonment for life, or trans- 
portation. Of the latter two, he favours the last. His scheme of punish- 
ment, unlike that of the classical school is not based on vengeance, 
retribution or expiation. It is based on the principal of social defence. 

It will, therefore, be evident that in spite of substantial points of 
difference between him and Lombroso and Ferri, Garofalo is rightly 
regarded as an illustrious member of the positive school. In his own 
estimation he belongs to the school of criminal anthropology only if “it 
be granted that of this scicuice j)sychology is the most important 
chapter." 



LECTURE IV 


HISTORY AND THEORY OF PUNISHMENT (CONTINUED) 

A Brief Review of Modern Theories 

We have briefly traced the progress of thought in penology from 
the earliest times. The crude theories, or customaiy pt'iial ordinances, 
of primitive societies afford ample food for reflection as to the 
primordial sentiment of justice, equality, retribution, expiation, fjetter- 
ment and the like, which underlie them. Coming to later times, we 
find that punishments assume diverse forms, and are administered in 
a perfectly arbitrary and autocratic manner. The classical and neo- 
classical schools represent the reaction against such arbitrariness. They 
succeed in evolving order out of chaos, and insist upon definite 
punishments answering to definite crimes. The severity of the punish- 
ment varies according to the heinousness (formidability) of the crime. 
At different times, endeavours are made to ameliorate the condition 
of those who suffer punishment, to make the treatment of convicted 
criminals more and more humane. Some of the punishments, for 
instance, are made less severe and the death sentence, which used to 
be inflicted for most of the offences including ordinary theft, is 
gradually abolished in many cases. But the viewpoint remains the 
same, namely, that the business of penology is only to supply the 
counteractive to the crime in the form of punishment. The Positive 
Criminal School, or the Italian School, represents the reaction against 
this view of penology. It makes the criminal, and not the crime, 
the principal object of study in penology. It also insists that the 
punishment must be adapted, not to the crime, but to the criminal. 
Further, the reaction of society is not iK'cessarily to be in the form 
of puni.shments, but in the form of preventive measures which are, 
in appropriate cases, to t>e the substitutes for punishment. 

Tile subsequent history of penology will be the adjustment of 
these two, namely, punishment and penal substitutes, in the practical 
scheme of legislative, judicial and administrative reconstruction. A 
mere barren theory is of little avail. The question that inevitably 
arises is how it will work itself out in practice. The test of the 
Italian school, as well as of the Classical school, will lie in its utility 
to practical jKmology. In the Italian scdiool itself, it must be 
remembered, Garofalo raised his dissentient note and contended that 
Ferri’s penal substitutes had no legitimate place in any juridical 
reconstruction. Either they were void of legal or juridical significance, 
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or they would trench upon the domain of legislation or government, 
which would be disastrous. 

We have now reached a stage of thought in which the essential 
ingredients in the concepts of crime and punishment have come out in 
bold relief by reason of the controversy centring round them, and the 
searching analysis and criticism which controversy always provokes. 
Henceforth, all the schools of thought which appear — and there are a 
good many schools and sub-schools — emphasise one or other of the 
phases of thought through which the last stage was reached. One of 
them regards the classical idea of afflictive punishment, in the sense of 
vengeance, intimidation or expiation, as fundamental and indispensable. 
AnotluT exalts the concept of responsibility not on the old metaphysical 
basis of free will but in a metamorphosed form, calling it the doctrine 
of idiintity or individualit3^ This view attributes to ever^^ man living 
in society a definite 'character,' or 'identity,' the result of the impact 
of forces — physical, psychical, and social — impinging on him, which he 
is free to uphold or violate as a responsible being. In other words, it 
attributes to him a kind of relative and not absolute freedom. A third 
school advances the doctrine of state tutelage in respect of the criminal, 
declaring that punishment, penal substitutes, or measures of safety, 
w'hatever they may be and however they may be called, are justifiable 
only on the basis of such tutelage. A fourth school dwells on the prin- 
ciple of 'psychic responsibility’, as distinguished from moral responsi- 
bility, the old idea, and from the point of view of psychic responsibility^ 
holds that punishment must remain. What is noteworthy is that all 
these schools show the marked influence on tliem of the ])Ositivist school 
of criminology, and a scientific rather than the time-honoured meta- 
physical trend in dealing with crimes or criminals. It is not |X)ssible 
in the course of these lectures, nor is it necessary, to deal with all thest* 
schools. We shall, how'ever, touch on some of these and draw from 
them such help as may be necessary in the interests of practical peno- 
log\^ for our object is to get to their practical manifestations in the 
legislative, judicial and administrative spheres. 

The 'Reformers' 

An interesting phase of thought is rcprescaited by the school of 
Liszt, Prins and Van Plamel. Bernaldo de Quires calls this school the 
‘Reformers', and observes “The reformers are noted for planning a 
kind of ‘double entry penology'."’ The double entry here spoken of 
refers to their two-fold attitude, namely/, that for certain criminals the 
time-honoured penalties with the object of repression must be maintain- 
ed, while for others preventive measures must be provided, in accord- 

^ Modern Theories of Criminality — p. 130. See also p. 131. 
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ance with the teachings of modern criminology, for preventing relapse 
or contamination. The number of thinkers who, in one form or another, 
favour this double entry, or are allied in thought, so far as respects the 
retention of punishment and measures of safety as two parallel and 
equally indispensable factors, is considerable. They are spread over 
various parts of Europe. 

The reformers arc in the majority everywhere. Among the 
most noted we may mention the late Tarde and La Grasseric' in 
France ; Prins in Belgium ; Stoos in Switzerland ; Van Flame! in 
Holland ; Liszt in Germany ; Zucker in Austria ; Payer in Hungary ; 
Drill in Russia ; Typaldo Basia in Greece ; Mendes Martins in 
Portugal ; Alcantra Machado in Portugese America etc. In some 
countries special reviews have been founded, like Liszt's Zeitschrijt 
fur die gesammte strafrecht imssenschaft ; Stoos’ Schweizerische 
Zeitschrift fur strafrecht, or Revue penal swisse ; and the Revue 
de Droit Penal et de Criminologie in Belgium. In Italy, from 
Lucchini to Fern, from the Rivisia Penale to the Scitola Positivu 
the various shades of reforms succeeded in giving birth to a group 
called the Third School under the leadership of Alimena and 
Came vale. ^ 

The importance of this school in moulding informed public opinion 
in Fairope should be appreciated. Liszt, Prins and Van Hamel found- 
(xl at Paris in 1889 the Tnternational Union of Criminal Law' for the 
promotion of penal reform. The effect of the International Union w'as 
far-reaching. The activities of penologists did not remain within the 
boundary lines of their difh'rent countries. They took the form of a 
common human effort. Further, the Union laid down the principal 
canons of its creed wliich proved beyond doubt that the standpoint of 
the new^ penology wdiich w'as being (evolved reslt*d on the* cViaraeteristic 
results achieved by both the classical and the positivist schools, and 
that its future destiny was a})prehended to lx* that it should fructify 
into many-sid<;d reconstruction in the legislative, judicial and adminis- 
trative spheres. It will, therefore, repay perusal. The creed as first 
formulated is as follows: — 

I. ^The International Union of Criminal Law holds that 
criminality and the means of repression must be examined both 
from the social and the juridical point of view. Therefore, it aims 
at the realisation of this principle in the science of criminal law 
and in criminal legislation. 

II. ^ The Union adopts as a fundamental basis for its acti- 
vities, the following propositions: i. The mission of criminal 

^Modern Theories oi Crlmmality — p. 131. 

^ Later on it was thought that a detailed enurneration of all the sub-lKiadiiigs 
under Art. IT was not necessary and in that vi(‘vv Art. II v^as shortcuied and made 
to stand as follows: '‘The International Union of Criminal Law holds that 
criminality and the inean.i of comI)ating it must he considered from tlu? anthro- 
pological and sociological side as well as from the juridical. Its aim is to 
pursue a scientific study of criminality, its causes, and the means of attacking 
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law is to combat criminality regarded as a social phenomenon. 

2. Penal science and penal legislation must, therefore, take into 
consideration the results of anthropological and sociological studies. 

3. Punishment is one of the most efficacious means the state can 
use against criminality, although not the only one. Punishment 
must never be isolated from other social remedies nor must pi'even- 
tive measures be neglected. 4. The distinction between occasional 
and habitual criminals is essential in theory as well as in practice, 
and must serve as the basis for criminal law regulations. 5. Since 
repressive tribunals and penitentiary administration have the same 
ends in view, and since the sentence only acquires value by its 
mode of execution, the Union considers the distinction which the 
modern laws make between the court and the prison as irrational 
and harmful. 6. Punishment by deprivation of liberty justly 
occupying the first place in our system of punishments, the Union 
gives its special attention to all that concerns the amelioration of 
prisons and allied institutions. 7. So far as short sentences are 
concerned, the Union considers that the substitution of more effica- 
cious measures is not only possible but desirable. 8. So far as 
long sentences are concerned, the Union holds that the length of 
the imprisonment must depend not only on the material and moral 
gravity of the offence, but on the results obtained by the treatment 
in prison, g. So far as incorrigible habitual criminals are con- 
cerned, the Union holds that, independently of the gravity of the 
offence, and even with regard to the repetition of minor offences, 
the penal system ought before all to aim at putting these criminals 
for as long a period as possible under conditions where they cannot 
do injury. 

III. The members of the Union adhere to these fundamental 
propositions.^ 

My reason for giving these principles on which the; Union was 
founded in extenso is that they clearly visualise the penology of the 
future. The Union had its vicissitudes, but it continued till 1924 when 
through the initiative of the Faculty of Law of Paris it merged into the 
Association Inicrnaiionale de Droit Penal which held its lirst Congress 
at Brussels in the year 1926.^ 

The French School 

Thus while it must be admitted that the first impetus for a compre- 
liensive penal code and penal institutions combining the parallel claims 
of jHinishment and measures of safety came from Italy, the home of 
criminology from Beccaria onwards, other countries have since taken 
their due share in advancing the cause in their own characteristic 
manner. France through her strong contingent of penalists like Tarde, 

it."' But the detailed list is more expressive of the concrete activities of the 
In teniational Union . 

^Modern Theories of Criminality — pp. 132-133. 

* See Rtwue Internationale de Droit Pefial, article by Enrico Ferri in No. 2 
2me, Trimestre 1927. 
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Salcilles, Garraud and Foiiillee has adhered to the theory of penal res- 
ponsibility, but in a. considtTably modified form, and has sought to 
introduce into her juridical and legislative system the humanising prin- 
ciple of individualisation. The theory of freedom and responsibility 
propounded by Gabriel Tarde and Raymond Saleilles is entirely different 
from the orthodox theory. Moral responsibility according to Tarde 
is based on personal identity and social similarity. What is to be 
understood by personal identity? Says Tarde: 

Identity is the permanence of the person * * * * In order 
to make the nature of the personal individuality more clear, Ribot 
has compared it to organic individuality into which it thrusts itself 
b}^ means of every one of its nerve roots and rootlets. It will 
remain to compare it to national individuality which is nourished 
and lives in it. These three individualities have this in common ; 
they imply a solidarity of elements and of numerous functions con- 
verging in a sheaf of ends, and they maintain themselvc^s by means 
of a continual renewal of their elements and of their functions, 
in the same way as their ends, under more or less similar forms. 

* * * I'he psy^chological individual, the hny^self is an asscnnblage 
and a connection of slates of consciousni:ss or of sub-consciousness' 

* * *. It is the 'myselfs' which are bound together by social ties 
and by legal tic;s ; it is the hnyselfs' alone which mutually serve 
one another as examples to be imitated or not to be imitated ; 
it is the 'myselts’ alone which are able to contract, to giv(^, to 
make tlu'ir wills and to commit dimes or do virtuous acts as well." 

* * * tlierc is a most incontestable practical advantage in making 
responsibility^ rest upon idcaitity^ which is a patent tact rather than 
upon liberty which is a latent force'. Is that as much as to say 
that the ide^a of indwidual idcntilv alom? is sufficient? No, we 
must add to it social similarity as we shall see, and it is only in 
combining these two notions that we can find the plausible solu- 
tion to the problem * * *, 'rherefore, one indispensable condition 
for the arousing of the feeling of moral and penal re'sponsibility is 
tliat tile perpetrator and the victim of a deed should lx* aiul should 
ft'cl themselvx's to i)c more or It'ss fe llow coiiiitryinen from a social 
standpoint, tlial they sliould prc'sent a snfficic'nt number of resem- 
blances, of social, that is to sa)/, of imitative origin’’ * ♦ A 

.certain similarity is a condition of responsibility in the moral sense 
of the word.' 

Is it tlien a nuTe abstract notion — this moral or ])enal rc'sjionsibilily 
—a mere figment of the brain? Certainly not. Tarde; eibserves that 
the knowle'elgc that it is based on inelividual ide'iitity and social similarity 
does not take away from its force or validity, any more; tlian the* 
knowledge of the evolution of man from lower eirders of speedes takes 
away from the fact of his humanity. 

' Tardc's Penal Philosophy, p. 116. 

^ Ibid, pp. 92-93- 
^ Ibid, p, 88. 

^ Ibid, p. 105 
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That, however, is the most solid basis of our thoughts. So 
that wh(’ri I shall have conceded to the utilitarians that these ancient 
ideas of fault and of virtue, of worthiness and of unworthiness, 
of evil and of good, are infected with social subjectiveness, so to 
spt;ak, it will not by any means follow in my opinion that the 
reality of things interpreted or symbolized by means of these ideas 
should have any the less weight and value. The day they shall 
have taught us to study geometry without the subjective and 
altogether mystical idea of space and mechanics without the ideas 
of space, time and force, 1 will be ready to admit that one can 
study sociology after having eliminated the ideas of good and 
evil. In the meanwhile I ask in what is the idea of force more 
clear than is the idea of duty?* 

Thus Tarde, by an altogether different route, so to speak, arrives 
at the idea of moral good, or moral and penal responsibility which, 
in effect and in reality, has the same force in his opinion as the cate- 
gorical imperative of Kant. Saleilles is the apostle of individualisation. 
He declares responsibility to be the basis of punishment and individua- 
lisation the criterion of its application. His responsibility is based not 
on free will but on the identity of self or personality. Hence free will 
passes away from the realm of scientific faith, yet responsibility remains. 

Freedom is thus the personality itself in so far as it is capable 
of detachment from the organism that serves as its instrument, and 
thus comes to live its true life and to influence character and all 
the latent reserve forces that favour virtue and oppose vice.- 
Again, 

The concept of })unishii)ent implies res})onsibili1y. One must 
believe in responsibility in ordca* that a measure taken againsi an 
offender, shall be a punishment. But the a})plication of punishmt'iit 
is no longer a matter of responsibility, but of individualisation. 
It is the crime that is punished but it is th(’ consideration of fhe 
individual that determines the kind of treatment appropriate to his 
e.'ise. 

It is worth noting that ihvrv is a clear classical note in tht' observa- 
lion that it is the crime that is punished. Y(‘t th(‘ principle' of indivi- 
iliialisalion which he advocated culminated in the law of parole, 
associated with the name of Herengr'i*, — one of llu* earliest in tlu; line 
of pi'iial snbstitiiU's. Mere' again is another instance of an approach to 
measures of safety through the channel of the classical school. 

The German S( 

(jermatiy took a definitely anti-Lombrosian attitude at the start, 
so much so that in 1893 Kirn declared ''To-day we can consider the 
type of the: born criminal as absolutely destroyed". Nevertheless, it 
may well be asserted that the anthropological or individual factor of 

‘ Tarde*’s Penal Philosophy, p. .105. 

The IndividualisalioH of Punisluuant, p. 175. 
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the Italian school appears in Germany as the doctrine of "endogenous' 
origin of crime of which Baer, Koch, Nacke and Kirn himself, as well as 
subsequently Ascheffenburg, are the advocates. True to her philosophi- 
cal genius for accuracy she gradually built u}) a system of legislative 
sanctions paving the way for a larger scope for measures of social 
defence. Unhappily, the later history of penology in Germany has 
been one of continued depredations on the inalienable rights of man, 
individual and collective, through the operation of forces quite beyt)nd 
ordinary foresight or control. 

The changes that ha\x' come over fundamental notions of criminal 
jurisprudence are so far- reaching that they cannot but affect penal 
precepts or procedure. Some idea may be formed of these changes 
from tin; inaugural address delivered by Dr. V. Ciiirtner, Minister of 
Justice of the Reich at the Xlth International Penal and Penitentiary 
Congress held at Berlin in August, 1935. 1 he address is entitled “Tlu* 

Idea of Justice in the German Penal Reform’'. In it Dr. Giirtner indi- 
cates the different stages through which the reform of German Criminal 
Law passed in recent times until it attained its ('lirnax nnch'r the National 
Socialist Government : 

* * * You will be glad to learn something of the ideas which 
will dominate over the new German Criminal Law. As you are 
perhaps aware, systematic preparations for a reform of the entire 
Criminal Law have been in progress in (iermany for more than 
thirty years. I'he first draft prepared by an ofheial commission 
was published so long ago as i(p9 ; furtht*r drafts followed in 
1913, 1919, 1922 and 1925. In 1927 the then (German Govermntait 
laid the draft of a German Penal Code before the Reichstag, which 
busied itself for years with this draft, but the differences between 
the political parties always prevented the achievc‘ment of any 
legislative results. It was not until after the National Socialist 
Cjovernment had got rid of party quarrels that the l)asis for the 
successful achievement of the great work of reform was sc*cur('d. 

* It is thus to be expected with ceilainty that the great 
work of reform will be concluded at no distant date. Germany 
will then have created a system of modern criminal legislation in 
accordance with the political and cultural views now prevailing in 
this country.’ 

Dr. Giirtner then proceeds to give two striking illustrations in order 
to show^ how the new law has changed the whole pers[)ecti\’e. I'lie firsl 
relates to the hitherto accepted doctrine nulla perna sine lege, and Dr. 
Giirtner thus portrays his country’s present attitude towards it: 

I shall begin with Germany’s attitude to the fundam(aital 
question of finding a just decision. The Penal Code of the German 
Reich at present in force contains, in § 2, the following famous 
legal maxim. "A punishment can only be inflicted for an act, if 

^ Proceedings of the XTth Internaiional Penal ayid Peniteni iarv Con gress, 
j)p. 5. 6. StaeiTipfli Sc Co., Printers, Bern (Switzerlanrl), 1037. 
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this punishment was laid down by law before the act was com- 
mitted/ You all know this legal maxim ; it was already contained 
in the French ‘Declaration of the Rights of Man/ and it is repeated 
in the Italian Penal Code of 1930, the Polish Code of 1932 and 
th(i French Draft of 1934. It was also retained in all German 
drafts of a new Penal Code published up to 1930. The well-known 
Bavarian Criminalist Feuerbach expressed this legal maxim in the 
well-known phrase nulla poena sine lege. The maxim has been 
generally recognised, especially since the period of enlightenment. 
Enlightenment regarded this maxim in the first place as a protec- 
tion against judicial arbitrariness from which people had frequently 
suffered in previous centuries, but then also as a guarantee of the 
liberty ot the individual as against the State. As you know 
enlightenment demanded that the individual must be allowed to 
retain a degree of liberty as extensive as possible and not restricted 
to State interference, a non-State sphere within which the indivi- 
dual can develop and enjoy himself freely. In the desire to 
extend the range for the enjoyment of this personal liberty of the 
individual, as far as possible, and to secure it against the State to 
tht; greatest possible degree, it was demanded that the State should 
only int(Tfer.e with liberty by means of laws, namely, clearly defined 
laws which enabled every individual to estimate in advance the 
conse(|uenct*s of his behaviour. The clarity and the possibility of 
reckoning, the consequences of the laws were regarded as the best 
protection of the liberty of the individual and also of legal security. 
Ihit if the individual was to be free to move within the framework 
of the laws, and be able to adjust his behaviour in accordance 
with them, it was necessary that the* laws should be interpreted 
strictly in accordanci‘ with their text. Hence the judges wen^ 
called upon to interpret the laws literally, any free interpretation 
had to bt^ treated as beyond their cai>acity and disapproved of as 
an incursion into the s{)here of the legislator. The doctrine was 
tliat the judges were only entitled to interpret the law ; law-giving 
was reserved for the legislature, that is to say for a different 
authority from thf' judicial authority. * * * * q'he practical 
result of these doctrines is as follows: If the judge finds no 
])enalty })rescril)ed by the law for the case which he* has to decide, 
he must acquit the accused, however deserv'ing of punishment he 
may consider him to be, and, further, even if he is firmly con- 
vinced that the legislator wislied to punish this case, and would 
have provided a f)unishrnent if he had included a case of this kind 
among tlie matters under consideration. The only thing left for 
the judge to do is to content himself with the thought that he is not 
e ntitled to interve ne in the sphere e)f the legislator and that he must 
leave it to the legislator to proviele the punisliment which is lacking 
up to the present.* * * ^ * 

The future Cerman Criminal Law will release the German 
judges from being closely hound by the text of the law. We con- 
sidered tliis loosening so important in the interests of justice that 
we have already undertaken it by a modification of the existing 
Penal Code, which will come into legal force on the ist September 

1 Proceedings of the Xlth International Penal and Penitentiary CongresSj, 

pp. 6 8 
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of this year. The fundamental importance of this step cannot be 
too highly estimated. It entails a complete evolution in the 
domain of the doctrine of illegality and a complete re-arrangement 
of the relationship of the judge to the law. ♦ * ♦ Hence a wrong 
is possible in Germany in future even when no law threatens it 
with punishment. Even when there is no threat of punishment 
eveiy infringement of the vital aims adopted by the national 
community is a wrong. ^ 

Another radical change of orientation indicated by Dr. Gurtner 
related to the penalising of criminal intention, even though it does not 
materialise in a criminal act. The German Penal Code, as it previously 
existed, was somewhat on the same lines as other P(‘nal Codes in Western 
countries which visited mere attempts, when not attt'nded with the 
Criminal Acts contemplated, witli lesser penalties. The observations of 
Dr. Giirtner, at the Congress, clearly elucidate the extent o\ the change 
which has come over the present law. 

The coming German Penal C'ode abandons this sphere of 
thought because it beli(‘ves that it is unable to reconcile these ideas 
with the sense of justice. Justice demands that all guilt should be 
suitably atoned lor. If this demand is to be realized, then a 
rt'arraugement of th(‘ existing Criminal Law is required. The 
judg(‘ must be instructed in every case of a v^oluntary act to adapt 
the punishment to the intensity of the criminal intention and, in the 
case of a careless act, to the extent of the thoughtlessness or 
indifference, and hence always to assess in conformity with its 
nature and extent, only according to the guilt and not according to 
th(‘ result. * * * The practical consecpience of this view will he, 
in {)articular, that tlu; law will get rid of the existing offences 
dej)(‘nding upon the result having been achieved and, further, that 
in the case of an attempt it will provide the same penalty as in 
that when^ tlie offence has heew accomplished. It shall not be 
prescribed that tht‘ judge shall assess the penalty in tht^ case of 
an atteni])! in the same way as in that of an offence wliich has l>eeri 
accnrn|)Iished, but he will be in a position to do sor 


State ITjtei.age 

One of the features of present day pt'.nal reforms is their wide- 
spread character. They are not restricted to one particular country. 
All over the civilised world, according to the genius of each nation and 
in response to the conditions and requirements of each country, charac- 
teristic mt‘asures of various kinds are being adopted not only defensive 
in ndation to society but protective and reformative' with reference to 
the individual offender. The rise of national and international organi- 
sations witli their published organs for dissemination of their views, and 
the literature originating from the members of these bodies have made 

' Proref'dings of the XJth Internuiional Penal and Penitentiary Congress, 
p. TO. The italics are mine. Cl. Lee. VIIX — Soviet Russian Code. 

^ Ibid. pp. 14-15. 
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knowledge and experience in matters of criminology and penology 
universal property. The International Union of Penal Law, and the 
Societe Generale des Prison of France, the American Institute of Cri* 
minal Law and Criminology, the Association Internationale de Droit 
Penal, the Howard Society of England, the American Prison Associa- 
tion, and various other bodies, not to speak of the international Con- 
gresses held at different centres from time to time, — all contribute to 
this end. 

Through all these endeavours there is a consciousness growing in 
int(*nsity that the measures of defence contemplated should be such as 
to place the offender under the ‘tutelage’ ot the State. It will at once 
be perceived that this is radically different from the orthodox idea of' 
])nnishrnent. It has, on the other hand, substantial affinity with penal 
substitutes or preventive mt^asures for social hygiene. It is difficult to 
trace the exact beginnings of this movement in Europe or America. 
But perhaps Karl Roder (1806-1879) was the first’ to publish a series 
of writings applying the universal law of tutt'lage over deficient beings 
to criminals, on the basis that criminality points to an abnormal condi- 
tion. The tutelage that Roder recommends as being necessary for tht* 
criminal is not to take the form merely of restricting his freedom, i.e., 
by imprisonment or other means, so as to diminish his opportunities for 
wrong-doing. That would be only negative in character. It should b(‘ 
])ositive so as to protect and foster the development of his freedom, 
‘'the repression of his will, the regeneration of his conscience, the res- 
toration of the sense of justice in his soul, and his energy and strengtii 
in the realisation of his deeds”. Roder does not omit from considera- 
tion the fact that in order that such regeneration may be etfc^cled, 
it is nece.s.sary to get the co-operation of the criminal hims^df. But 
(‘\'en when he is unable to appreciate that tlie measures, whether restric- 
tive or otherwise, are intended for his welfare, they must, if conceived 
and executed in the right spirit, provt‘ beneficial to him and to society 
at large. 

Whether the delinquent will consider this punishment — this 
tutelage — as an evil or as a blessing, will depend only on the state 
of his mind. The moral tem|:>er of his sentiments will make him 
capable or incapable to know his true interest, his aversion from the 
remedy being always in inverse ratio to that inspired by his crime. 
To consider punishment an evil for the delinquent, would be the 
same as to agree with the patient wdien through ignorance he 
detests the medicine, or with the child wdien he cries because forced 
to 'go to school. 

The bulk of the reforms to-day, as w'e shall see in due course, has 
this idea of tutelage at its bottom. These measures are adopted by the 

^ Modern Theories of Criminality, p. 126. 
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State not only against the so-called irresponsibles, such as the insane » 
the imbecile, the mentally defective, the child or the adolescent criminal, 
in* the shape of special legislation and appropriate institutional treat- 
ment; but also against those who have hitherto been regarded as 'res- 
ponsible' but who are now more and more recognised as deserving of 
tutelage on the ground that they suffer from some abnormality which 
explains their being at war with established law and order. The mental 
infirmaries, the Borstals, the reformatories, the certified schools, are all 
parts and parcels of the legislative and the administrat ve realisation 
‘of the principle of tutelage, or of measures of safety aimed at the irres- 
ponsibles ; while the system of preventive detention, of parol and the 
like, are manifestations of similar activity aimed at the so-called res- 
ponsibles. 

It has, however, taken long years for this idea to grow on the 
minds of legislators, judges and administrators. The reprt'ssive or inti- 
midative idea of punishment refused to be in any way minimised or 
counteracted. Apart from 'responsible' criminals in regard to whom 
th(' sternness of the orthodox attitude could be excused, even the irres- 
ponsibles were for a long time regarded as fit to be dealt with by puni- 
tive measures in the inten'sts of social well-being. One of those who 
in the beginning of this century were responsible for initiating measures 
for quasi-irrcsponsibles such as adolescent offenders. Sir Evelyti 
I'^uggk's-Rrise, vividly portrays in his book entitled 7'hc English Prison 
System the slow growth of the idea of state tutelage and the long and 
vigorous op{)osition it received from all (|uarters including High Court 
Judges of eminence. We shall have occasion in a subsi'.quent lecture 
to deal in detail with the legislation concerning child offenders and 
adolescent offenders, and the law as it stands now. It will sutfic'e to 
give here only one instance which will remain as a landmark in tlie 
history of measures of tutelage. Referring to the thirties of th(‘ last 
{('Mtury, and to the establishmt'nt of a prison at Parkliurst for young 
offiaiders, Sir Evelyn Ruggles-Brise observes: 

The public conscience had begun to be stim'd by the terrible 
.sentences of transportation passed on mere children and youths 
for periods as much as 15 to 20 years for what we should now 
regard as petty offences. The Parkhurst Act of 1838 contained 
a clause which has become historical and is known as the pardon 
clause. By this, the Secretary of State was able to pardon any 
young p(T.son sentenced to transportation on condition that he 
should place himself under the charge of a benevolent Association, 
The benevolent AssfX'iation of those days was known as 'The 
Philanthropic Institution' which was the parent of the famous Red 
Hill Reformatory School of today. The number of lads, however, 
sent to Parkhurst was comparatively few, and the absence of any 
means of dealing with the great ma.ss of juvenile delinquency begaii 
to be recognised by thoughtful and humane persons, and in 1847 
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a Parliamentary Committee was appointed to inquire into the 
(juestion of juvenile crime. It was before this Committee that the 
authorities of the Stretton Colony’ gave remarkable evidence which, 
at the time, came as a new light to a generation whose imagination 
had not been quickened to perceive the possibilities of reform in 
the case of youthful offenders. They stated in evidence that 
'‘their experience had been with prisoners between the ages of i6 
and 20 with whom they had been dealing since 1815, and that no 
l(;ss than 60 in every 100 might be permanently reformed and 
restored to society, whereas the ordinary prospect that awaits these 
youths under the ordinary prison system is a life of degradation, 
varied only by short terms of imprisonment and terminating in 
banishment or death". It may be that the eyes of the Committee 
were opened by this simple statement of fact. We know that 
they took a step which is of singular historical interest, d'hey 
formally consulted the High Court Judges as to the possibility 
of introducing a reformatory element into prison discipline. The 
High Court speaking in the names of its most distinguished 
menibers, Lord Denman, Lord Cockburn and Lord Blackburn 
declared reform and imprisonment to be a contradiction in terms, 
and utterly irreconcilable. They expressed a doubt as to the 
possibility of such a system of imprisonment as would reform the 
offender, and yet leave the dread of imprisonment unimpaired.^’ 

The above account will show how% as late as 1847, the repia'.ssive 
and afflictive idea of punishment was fully alive in England. Later, 
in 1863, the memorandum appended to the report of the Ro^/al Commis- 
sion by Lord Chief Justice Cockburn reiterated tlie primary of punish- 
merit and laid down the }:»rinciples w^hich in his opinion should govern 
the punishment of offenders. He observed : 

These purposes are twofold, the first that of detcuring others 
exposed to similar temptations from the; commission of crime’s ; 
the second, the reformation of the criminal himself, d'he first 
is the primciry and me>re important object, for though society 
luis, doubtless, a strong inteavst in the redormation of the criminal 
and his consequent indisposition to crime, yet the re^sult is here 
conhiK'd to the individual offender, wdiile.’ tlie e’ffect of punish- 
ment, as cl('t(‘rring from crime, extends not only to the party 
suff earing the punishment but to all who may be in the habit of 
committing crime or who may fall into it. Moreover, the 
reformation of the offender is in the highest degree speculativt' 
and uncertain, and its permanency, in the face of reviewed 
temptation, exceedingly precarious. On the other hand, the 
impression produced by suffering inflicted as the punishment of 
crime, and the fear of its repetition are far more likely to b(‘ 
lasting and much more calculated to counteract the tendency to 
the renewal of criminal habits. It is on the assumption that 
punishment will have the eftect of deterring from crime that its 
infliction can alone be justified, its proper and legitimate purpose 

’ Founded in Warwictc^^’nire iti 1815. 

^ Tht: English Prison System, pp. 
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being not to avenge crime but to prevent it. The experience ot 
mankind has shown that, though crime will always exist to a 
certain extent, it may be kept within given bounds by the example 
of punishment. This result it is the business of the lawgiver to 
accomplish by annexing to each offence the degree of punish- 
ment calculated to repress it. More than this would be a waste 
of so much human suffering ; but to apply less out of considera- 
tion for the criminal is to sacrifice the interests of society to a 
misplaced tenderness towards those who offend against its laws. 
Wisdom and humanity no doubt alike suggest that if, consistently 
with this primary purpose, the reformation of the criminal can 
be brought about no means should be omitted by which so 
desirable an end can be achieved. But this, the subsidiary 
purpose of penal discipline, should be kept in due subordination 
to its primary and principal one. And it may well be doubted 
whether, in recent times, the humane and praiseworthy desire to 
reform and restore the fallen criminal may not have produced too 
great a tendency to forget that the protection of society should 
be the first consideration of the lawgiver.^ 

Fifty years wrought a great change in the attitude of the legislature, 
the judiciary and the administrators of Great Britain. We find an 
altogether different note in the following statement of Mr. Winston 
Churchill, the Home Secretary, in the House of Commons in 1910, 
which represents the change in point of view: 

The mood and temper of the public with regard to the 
treatment of crime and criminals is one of the most unfailing tests 
of the civilization of any country. A calm, dispassionate recog- 
nition of the rights of the accused and even of the convicted 
criminal against the State ; a constant heart-searching by all 
charged with the duty of punishment ; a desire and eagerness to 
rehabilitate in the world of industry those who have paid their 
due in the hard coinage of punishment ; tireless efforts towards 
the disc:overy of curative and regenerative processes ; unfailing 
faith that there is a treasure if you can only find it in the heart 
of every man — these arc the symbols which, in the treatment of 
crime and criminals, mark and measure the stored up strength 
of a nation, and are sign and proof of the living virtue in it." 


The Brussels Congress, 1926 


In dealing with the question of Punishment versus Measures of 
Safety I desire to draw your attention to the deliberations on the subject 
at the First Congress of the International Association of Penal Law, 
held at Brussels, at which twenty-four states from all parts of the world 
and forty nationalities were represented by 350 eminent jurists. The 
resolution on the question of Measures of Safety versus Punishment was 
framed with the greatest possible caution so as not to outrage existing 
views. According to the positivist penalist, moral responsibility is not 

* Quoted by Sir Evelyn Ruggles-Brise in 77ie English Prison System, 


PP- 32-33' 

Ibid, P..4. 
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within the competence of tlie state and, as Ferri would say/ falls out- 
side its purview. Essentially a determinist, he would recommend 
measures of safety and not punishment. In the eyes of the classical 
penaiist, however, punishment still retains its majesty and exceeding 
efficacy, and measures of safety stand on the footing of a dangerous 
experiment. Between these two extremes there is a large range of opinion 
of varying shades and intensities for or against measures of safety. 
Hence the need for great circumspection on the part of those who drafted 
the resolution, which said that punishment and measures of safety were 
to be matters of jurisdiction with power given to the judges 
to apply the one or the other according to circumstances, and the 
act and the personality of the offender,^ Now this very proposi- 
tion about j urisdiction had already been adopted by the German, 
Swiss and Austrian legislative projects which allowed the judge the 
discretion to substitute measures of safety for punishment and vice 
versa. Yet the resolution was subjected to formidable criticism and the? 
opposition to it was led by men of eminence and experience whose 
names are well-known in modem penology. Hardly any conceivable 
point of attack was lost sight of during the debate. One,’’ for instance, 
raised the time-worn objection that retribution and intimidation 
ought to be the immediate object of criminal sanction and contended 
that, if measures of safety were at all to be resorted to, it should be only 
in the case of occasional or 'passional' offenders. Another* formulated 
the typically classical proposition, as expressed in L. C. J. Cockburn's 
Memorandum"’ that measures of safety were necessarily restricted in their 
operation and that punishment had a wider sweep altogether, for it 
contemplated not only its effect on the offender's mind but also on those 
of his neighbours. Still another® raised the point that in the then state 
of public opinion, punishment qua punishment was essential and must 
be retained on grounds of public policy. If punishment were discarded 
the law would run counter to public opinion. In that event not only 
might the law lose its hold on the people, but it might give place to 

^ ’Mais je pense que la mesure de la faute morale n’st pas de la compiteiice 
de I'Etat qui n'a que le droit et le devoir de defendre la societe contre les 
criininels par la menace d’une sanction contre Taction delectiieuse — Actes du 
Congres p. 538. 

* ‘Xa peine et la mesure de surete doivent etre des actes de jurisdiction 
avec faculte iaissee an juge d' appliquer Tune on Tantre suivant les circumstances 
du fait et la personalite du prevenu" Actes du Congres 5. 5.40. 

^ Thomas CJivanovitcIi. Professor of Criminal Law in the University of 
Belgrade. 

Megalos Caloyanni, formerly Counsel of the High Court of Cairo and 
President of the Hellenic group of delegates to the Congress. 

® See supra pp. 17-19. 

* This view was pressed by M. Milota, Professor of the University of 
Bratislava, as also by M. Mercier, Professor of the University^ of Lausanne. 
Actes du Congres pp. 546-48; pp. 551-53. 



IJtCX, iv] 


THE BRUSSELS CONGRESS, I926 


75 


lynch law. Law must evolve gradually and not by violent catastrophic 
changes. 

Lastly, there was a point raised at the Brus.sels Conefre^s which to 
me, as one familiar with the ancient idea of expiation in Hindu peno- 
loe:v, proved of profound interest. Prof. Enrico Ferri declared that, as 
ethical considerations had no place in law. a system of punishments 
which could only have moral responsibility for its basis was equally out- 
side the purview of law or leerislafion. Law, he said, corresponded to 
the idea of moral responsibilitv while measures of safety corresponded 
to the idea of social defence.^ This was met® by the obiection that Prof. 
Ferri was confusing *moraV with "psvchic' responsibility. One could 
separate law from morality but it was impossible to separate them from 
psychic phenomena. In other words, what counts is the consciovisness 
of the offender himself that bv his act he has iustlv incurred the dis- 
approbation and censure of socitdy in the form of punishment. Whether 
it is desiraated punishment or measures of safety it comes to the same 
thine. Unless and until the offender willmgly accepts it in the spirit of 
expiation, it is void of effect on him. As was observed by another” in 
the same debate: "The maxim "To pav erne’s debt to society' proves 
that in the mind of the masses there exists the sense of responsibility''. 
Looked at in this light of a willing expiation, punishment is justified. 
But in that case it loses its character of punishment, as ordinarily under- 
stood. Indeed, it becomes a species under the eeniis measures of safety 
fmesures de surete) which has for its obiective not only the treatment 
and reformation of the offender but also the health and wholesomeness 
of society through one grand scheme of : ; And 

such treatment and reformation ran only be' succe'^sful when the co- 
operation of the offender is obtained through his consciousness that he 
has done wrong and must expiate for his offence (psychic responsibi- 
lity) . 

* Actios dll Congres p. 538. 

Cf. Ferri, Criminal Sociology p. tt2. 

"Penal substitutes should become tlie main instruments ol the function of 
social defence, for whicli punishment will come to be secondary means, albeit 
permanent. For in this connection we must not forget the law of criminal 
saturation which in every social environment makes a minimum of crime 
inevitable, on account of the natural factors inseparabh^ from individual and 
social imperfection. Punishments in one form or another will always be for 
this minimum, the ultimate though not very profitable remedy against outbreaks 
of criminal activity." In some of his later writings lie appears to have out- 
grown this view and favoured measures of .safety as sufficient by themselves 
to be able to replace punishments in the long run. This accounts for his taking 
up the position at fhe Brussels C^ongress that punisliments qua punishments have 
no place in law or legislation. 

® By Prof. Givanovitch of Belgrade, See Aclei, du Congres p. 542. For 
Fern's answer see p. 531. 

* Paul Matter, Advocate General of the Court of Cassation and Chief of the 
French Delegation — Aotes du Congres p. 545. 
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The Ninth International Penitentiary Congress, 1925 

At the Ninth International Penitentiary Congress held in London 
in 1925, Lord Haldane dwelt on this aspect of what is at present the 
most outstanding problem of practical penology, and made the following 
weighty statement: 

Punishment may have a significance that is retributory and it 
may also have a significance that is reformatory. The two need 
nof always conflict and it may be right to take both aspects into 
account. 

I submit to you that the theory of punishment is a complex 
theory that cannot be brought under one simple or exclusive . defini- 
tion. Besides the two aspects of which I have spoken, the retribu- 
tory and the reformatory, there is another quite distinct from both. 
Punishment may become for the criminal his own act of expiation. 
In this aspect it gets a wholly new quality, a quality which seems 
to have been too little considered. In accepting his suffering, 
in the form of restriction of his liberty or even the loss of his life, 
the prisoner is accepting the principle which society has laid down 
and, if he does accept the result of the law, he is identifying his 
will with the will of his fellowmen. More than this, he is sub- 
mitting to his punishment as a reparation made to the fellowman 
against whom he has sinned in the crime he has committed. This 
aspect of his punishment is real for the culprit only if he has 
adopted it, and it can profit his mind only if he has adopted it 
ex animo. But if he does this it may even be a source of comfort 
and of peace to him, and a starting-point on the way of reforma- 
tion, which has its origin in retributive justice. The principle 
which interprets punishment as an act of reparation, done , by the 
criminal himself in submitting to the act of the state, is a principle 
which affords a new opportunity of doing good, a kindness in 
making this intelligible to him on the part of the prison chaplain 
or whoever takes his place. For here is a chance of awakening the 
conscience of one who has done wrong in a simple fashion, 
unembarrassed by the demands of any particular religious faith. 
For morality is different from religion and can hold independently 
of it. The submission suggested to the criminal is based on ethical 
rather than on religious grounds, and it need provoke no antagonism 
on grounds of theory.^ 

We shall see later on what an ample space this idea of expiation, 
or 'psychic' acceptance of the fitness of punishment by the offender, 
occupies in ancient Hindu penology. As regards the educative aspect 
of punishment as expiation, Lord Haldane further observes: 

No doubt punishment conveys a lesson to the public. But 
that lesson is more than one of intimidation only. It should 
inculcate, for the criminal and the outsider alike, a recognition of 
the true nature and moral quality of the deed. The criminal must 

' Proceedmgs of the Ninth International Penitentiary Congress, held in 
London in August 1925, published at Bern under the auspices of the Bureau of 
the International Prison Comniission, by Staempfli & Co. {1927) — ^p. 278. 
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be led to say, if it be possible, not only that he has been a fool, 
but that he has been a sinner and has been rightly served in the 
* eyes of decent people. The educative effect of punishment thus 
depends on the recognition of its justice, and its justice does not 
depend merely on its educative effect. The 'serve him right’ sense 
has to be awakened.^ 

The /psychic responsibility', referred to above, as distinguished 
from moral responsibility, points to a state of mind of the offender 
which enables him to feel: T am paying my debt to society' by under- 
^^going this punishment; or 'They have served me right’ by awarding 
this punishment. An attitude such as that is the one most favourable 
to his own reformation. Indeed, it is the expiatory idea which is im- 
bedded in it. And it has the effect of bridging the gulf between punish- 
ment and penal substitutes or measures of safety. When we come to 
study the methods of prison discipline which legislation in various 
countries has visualised, we shall find that this idea is often operative 
at the bottom. But side by side with it we have still the orthodox 
idea of afflictive punishment based on the principle of vengeance, or 
at any rate intimidation. The old school of thought is not dead. There 
are still many who hold the view, not only in the Continent as we have 
seen but also in England, that we must not lose sight of the idea that 
punishment is meant primarily to inflict pain. This was clearly brought 
out by Lord Cave, Lord Chancellor of England, in his address on 
Indeterminate Sentence before the Ninth International Penitentiary 
Congress in London.^ He said: "Our people still regard the criminal 
not as an unfortunate invalid who should be subjected to curative 
methods, but as an offender against the public good;, and the ide.a_of 
punishment as an element of the penal law is not obsolete in this 
country.” 


Subsidiary Schools of Thought 

It now remains to mention a few more of the characteristic theories 
of crime and punishment which may be regarded as variations of the 
typical ones already discussed. They are ultimately derived from the 
anthropo-sociological philosophy of crime developed by the Italian or 
Positivist school. They, however, emphasise one or other of the factors 
that are said to generate crime. 

The group called by De Quiros the anthropo-sociologic theories 
is represented by thinkers of the class of Lacassagne, Aubry and 
Dubuisson. "Social environment”, says Lacassagne, ”is the heat in 
which criminality breeds; the criminal is the microbe, an element of 

* Ibid, p. 280. 

* In August 1925. But his statement is by no means obsolete today among 
an influential section of the people of Great Britain. 
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no importance until it meets the liquid that makes it ferment * * ♦ 
'^Communities possess the criminals whom they deserve'*. Another 
group of which Vaccaro is the leading exponent stresses the failure 
in adaptation of the individual to the social environment, as the cause 
of criminality. "Such lack of adaptation," says Vaccaro, "is due to a 
kind of degeneration : The Darwinian laws of selection and of the 
survival of the fittest, although applicable to human society, have 
been until now, are still and will be for a long time applicable with 
such restrictions and attenuations that, in most cases, together with a 
progressive and ascending selection, one meets a reverse process, that 
is, a descending and retrogressive selection, a true degeneration". 
Society seeks to counteract the degeneration by means of punishment 
prescribed by law. But legislation is inspired by class interests: the 
party in power, the strong, the opulent, the influential determines it. 
Hence criminal laws are hardly, if ever, aimed at defending the entire 
social body. It is only the powerful or favoured few whose interests 
are served by law. Social defence is a misnomer. The term ‘legal 
defence’ is more in conformity with the real facts of life. Therefore, 
says Vaccaro, "it often happens that the fittest, physically and 
morally, succumb and the mediocre or the unfit triumph, favoured by 
wealth or by other casual circumstances". 

From this theory to the socialistic theories is but one step. An 
interesting variation of the socialistic view may be noticed before we come 
to the typically socialistic ones. It is Max Nordau’s well-known theory 
of parasitism. "For me," .says he "crime means human parasitism, 
using the word in the analogical and not in the purely biological sense. 

♦ * ♦ ^ We find very few species among which cannibalism does not 
appear other than as an exceptional or visible pathological aberration. 
Man is not a cannibal by nature." How then is human parasitism 
to be explained. Ordinarily, man takes recourse to the animal and* 
vegetable resources, which nature makes available to him, for his 
sustenance. But it so comes to pass that in so-called civilised life 
all men do not always get a free and adequate supply of nature's 
resources. There are some who grab all the land and water, and 
all that they contain, within a particular zone. The others have to 
obtain their provisions by personal recourse to the former. They 
would rather work for their living than beg it of their neighbours. 
They seek to obtain what they want by offering their services in 
return. Thus society is gradually converted into a kind of co-opera- 
tive society in which every one works for all and in return gets from 
the common production what he needs. As co-operation depends on 
mutualism, there is no parasitism so far. "Parasitism begins only 
when in this co-operative society there appear men who wish to take 
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without lending anything and who take away from others *the fruits 
of their labour without their consent and without any compensation. 
In short, they, are men who treat other men as raw material from 
which they may satisfy their needs and appetite. And the criminals 
are the ones who precisely fall under this parasitism''. 

That criminality, through poverty, is due to a scarcity of the means 
of subsistence is the pet view of all socialistic thinkers of the Continent 
and elsewhere. '‘Knavery", says Salillas, "follows a basal deficiency 
^ of the nutritive basis of subsistence". Similarly Turati, Loria, 
Goiajanhi make the economic factor solely or primarily responsible 
for crime. While it may freely be admitted that theft and a good 
many other offences against property may be traced to the unequal, or 
even iniquitous distribution of natural resources in present day society 
there are a good many other formidable crimes such as crimes of 
blood, crimes of lewdriess, crimes of passion which cannot be explained 
by if. The one-sided view which these theories degenerate into is 
apparent from sweeping statements such as this: "When this environ- 
ment is modified, when the iniquitous bourgeois society is overthrown 
and the socialistic ideal is realised, then misery will end and the motives 
for crime will be wanting, education ending by turning men into 
angels". Ferri in his later writings contributed not a little to painting 
out the effect of economic mal- adjustments of society. But he invariably 
recognised it as only one of the factors in the causation of crime. He 
never indulged in the wild fancy that with the advent of socialism 
the millennium will come and crimes will disappear altogether. He 
observes: "That with socialism will disappear each and all forms ol 

crimes is an affirmation due to a generous sentimental idealism which 
is not based upon strict scientific observation".^ 


^ Ferri, Sonalism and PosiUve Science. 
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PENAI^ SCIENCE IN ANCIENT INDIA 

Science transcends geographical boundaries. The science of 
penology has evolved in different forms, at different epochs and in 
different countries, but its fundamental problems are the same 
everywhere. From the last century onwards, this universal aspect 
of penal science has become more and more predominant. Each 
country has developed its own theories of crime, its own methods 
for combating it. These, to a great extent, may be attributed to its 
native genius — its national outlook, intellectual, emotional or active — 
its traditions, its moral and social values. The theories hitherto 
considered are the products of western countries, the fruits of western 
thought. But, in the last analysis, the fundamental questions to 
which they address themselves are universal. They are : What is 
the essential quality of crime, as distinguished from other breaches? 
How is crime to be combated- by applying defensive reaction to 
the crime, or to the criminal ? Is the reaction to be by way of 
punishment, or by w^ay of measures of security for social defence? 
In any event, how is it to be adapted to the individual wrong-doer? 
On what i^rinciples and by what methods is individualization to be 
effected ? 

In later lectures we shall carry on the discussion of the different 
approaches to these problems and the various solutions recommended 
— by means of legislative, judicial and administrative measures. But, 
before we do so, let ns turn to our own country and trace the 
development of penal science and penal methods from ancient times 
to the seventeenth century A.D. 

First of all, it is necessary to form an idea of the sources of 
penal law in ancient India and of the steps in the gradual course of its 
evolution . 


ORIGINAL SOURCES 

There is one original source from wdiich, in theory, all law in 
Hindu jurisprudence emanates. It is the three Vedas^ — Rik, Sama 
and Yajur. Penal law is no exception to this general rule. The 
wisdom of the Vedas is believed to have come by inspiration to the 
seers of old who are significantly called mantra-drastarah. Later, 
such knowledge was communicated— it became a matter of hearing. 


* The general consensus of opinion places the Vedas at or about 2,000 B.C. 
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Sruti, I/ater still, it became Smrti,^ a; body of recorded and 
remembered law. Thus the contact with the original source, the 
Vedas, was maintained through Sruti and Smrti, i.e., tradition old 
and new. The Dharmasutras^ represent- the concluding stage of the 
Sruti period and form the basis of the Smrti period. They give 
expositions of the precepts of the Srutis and lead on to the 

Sinrtis. Finally came the Dharmasastras.*^ These last made the 
Sinrti knowledge available to the lay i)ublic in a simple non- 
discursive form, and gave directions based on the assimilated 

kno^^'ledge coming from the Vedas. 

It will appear from the above that, like all ancient systems of 
law, Hindu law of penology at its very inception must have been 
made up of precepts and ordinances which are partly religious, 
partly moral and partly legal in the strict sense of the term.' But 

it would scarcely be correct to say so of Hindu i)enal law as it 

has reached ns, for it makes a clear distinction between the sacred 
and the secular, between moral and religious transgression (papa) 
and juristic or legal transgression (aparadlia). In this connection 
it is necessary to consider the observations of Sir William 
Macnaughten. He observes, “It by no means follow'S that because 
an act has been prohibited it slio\ild, therefore, be considered as 
illegal. The distinction between the vinculum juris and the vinculum 
pudoris is not ahvays discernible**.'* This passage was referred to 
by their Ia)r(;lshij)s of the Judicial Committee in the case of Rao 
Buhvanl Sin^ V. Rani Kishori.'" In a later case,® wJiile drawing 
attention to it again, their Lordships prcK'eeded to point out “the 
necessity of great caution in inter]:)reting texts of mixed religion, 
morality, and kuv, lest foreign lawyers accustomed to treat as law 
vyluit they find in authoritative books and to administer a fixed legal 
system, should too hastily take for strict huv precepts wdiich are 
meant to appeal to the moral vsense, and should thus fetter individual 
judgmciits in ])rivate affairs, should introduce restrictions into Hindu 
society, and impart to it an inflexible rigidity never contemplated 
by the original kuvgivers**. The above wliolesoine warning applies 
not only to foreign lawyers and jurists but also to us Indians who, 
by reason of our training, have largely iml)ibed the spirit and the 


’ The (late of the Smrtis is roughly the sccoikI century B.C. 

“ and * The Dharniasutras and the Dharnia^astras are placed in the period 
between the sixth and the second century B.C. 

All the dates alx>ve giv^eii are the generally accepted ones, irrespective 
of the controversy relating to them. 

‘ Prefiice to Sir William Macnaughten's work on Hindu Law. 

(1898) Tv.R. 25 I.A. 69. 

* Sri BaluSu GurnlirKcasimmi V. Sri Balusu Rama Lakshanmia & others 
— L.R. 26 I.A. IhS @ p. 136. 
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principles of Western learning. While, however, it is useful to 
remember the warning, it is necessary to note the fact that in Hindu 
penal literature, at any rate, there is a clear appreciation of juristic 
wrong as distinguished from breaches of moral or religious laws 
and ordinances. We need not consider here the corresponding 
situation in regard to other branches of Hindu haw as it is outside the 
l)rovince of these lectures. 

Moreover, it is most important at the outset to appreciate the 
special affinity of i)enal law with morals and religion. In regard 
to penal law the danger of mixing up law, morals and religion is 
not so great. As will appear clearly later on, the three hang 
together, and penal law must always keep contact with moral, and 
even religious, sanctions of the particular society which may evolve 
it. Hence it comes to pass that in the earliest stage, as well as in 
the latest, morals, religion and society are recognised as playing 
their part in Hindu penology. The only difference perhaps is, to 
use Hegelian phraseology, that while in the earlier stages we find them 
in a state of thesis, later there is antithesis and, ffnally, synthesis. 
It is all ‘oughts* and ‘ought-nots’ at the initial stages. Positive law 
is in course of time differentiated from moral and religious 
precepts and also from ceremonial rules — from the vast mass of 
‘oughts* and ‘ought-nots*. A similar process takes place in the 
realm of ])enology. When we come to the Arthasastra of Kantilya 
we find a synthesis in w'hich, while recognising the hackgroimd of 
religious injunctions, moral precepts and social conventions, ]>enology 
is placed on a scientific basis which makes room for ever\' one of 
these essential factors constituting penal conce})ts. 


CANONvS OF INTERPRKTATION 

It is beyond the scope of these lectures to enter upon a detailed 
treatment of the methods of interpretation employed for piatical 
conduct of life with the aid of the Vedas, the isriitis, and the Smrtis. 

such treatment reference must be made to existing treatises on 
the subject. It ma}^, however, be observed that, in the main, the 
positive law is to be found in the Dharma^astra or S'lnitis. They 
are regarded as embodying the substance of the Vedic texts that 
relate to conduct, and as being authoritative in view of the fact that 
they are in theory the Vedic or i:?ruti law, as rememl>ered or 
recollected by the sages. Hence to follow the fimrti is in effect to 
follow the Sruti or Veda. But difficulty may arise if there is conflict 
between Sruti and Smrti, or between two texts of Sniti. 
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Accordingly, Mann lays down a few general canons of interpretation 
to ^diich a passing reference may profitably be made : 

Srulismrtyuditm dharmamanutisthan hi mdnavah I 
Jha ktriimavapnoli pretya cdnutiamam sukham M 

v.9^ 

*‘By practising dliarnia (right conduct) as inculcated in the Sruti 
and the Snirti, inan verily acquires fame in this life and supreme 
haiipiness in the next”. 

Srulistu vedo vijneyo dliarmasdslrdm tu vai smrtili I 
Te sarvdrthcsvamiyndyhsyo idhhyam dharmo hi nirbahhau II 

V. 10 

”By ^ruti is to be understood the Veda, and vSnirti is meant 
dharniasastra. The two must not be put to the test of logic, for all 
dharma (sacred law) emanated from them” 

Yovamanyeia te mule heiusdstrairaydddvijah I 
Sa sadhubkirbakiskdryo ndsliko vedanindakah II 

V. n 

“I'he twice-born who, by dint of logic, tries to bring these root- 
sastras into disrepute, shall be cast out as a heretical calumniator 
of the Vedas”. 

Thus even when the path of duty is to 1)e ascertained from 
Smrti (tradition), its authority is to be traced to the isruti . The 
following verses eni[)hasise it : 

^arvaih In samaveksyedam nikhUam jndnacaksusd I 
S>ruiiprd7ndriyato vidvdti svadharme niviseia vai II 

V. 8 

“With the eye of knowledge, having scanned all these ^astras, 
the wise one shall perform the duties (proper to his order) in coii- 
formity with the pr(x>fs of the Sruti”. 

Vedali sniriis saddedrah svasya ca priyamdimancih I 
Eiaccaturvidharh prdhussdksdddharmasya laksanam 11 

s V. 12 

Arlhcikdmcsva^aktdndm dharmajndnam vidhiyalc I 
Dharmam jijndsamdndndm pramdnam paramam .iruiih il 

V. 13 

Srutidvaidham tu yatra sydttaira d harnidvuh hausm rtau \ 

Ubhdvapi hi iau dharmau samyagukiau mamsibhik 11 

V. 14 

IJ diienuditc caiva samayddhyusUe tathd I 
Sarvathd vartate yajha itlyam vaidikl sruti ft II 

V. 15 

Sarasvaii Drsadvatyordevanadyoryadaniaram I 

Tam devanirmitarh desam brahmavartam pravaksate II 


V. 17 
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Tdamindeie ya dcdrah par ampary akramdgatah I 

Varndndm sdniardldndm sa saddcdra ucyate 11 

V. 18 

‘'The Veda, Smrti (tradition), usages established by good men, 
and the satisfaction of one’s own (inner) self, — these are declared 
to be the fourfold basis of commendable conduct (V. 12). 
Knowledge of dharma (right conduct) is laid down for those who 
are unattached to wealth or pleasure ; for all inquirers after dharma, 
Sruti is the highest authority” (V. 13). It may be asked how one 
is to discover from the Sruti detailed rules for guidance. 
Admittedly, they are not there. For all i^ractical purposes it is 
Smfti which has reall}^ to l)e rcstorted to. Then again there may be 
conflict between texts. Commentators have directed their attention 
to this point, and have tried as far as possible to remove difficulties. 
According to Javala, where there is a conflict between Sruti 
and Smrti, Sruti prevails, since the inference must be that tradition 
on that particular point has deviated from the right path laid down 
in Sruti. Where there is no conflict between vSmriti and isruti, 
then vSmrti remains authoritative, for the inference is that tlie 
Smrti path is the Vedic path. The same reasoning is adopted by 
Jaimini. 

Verses 14 and 15 above quoted refer to anotlier possible 
contingency. “Where there arc two jireccpts in isniti, both are laid 
down in Smrti as dharma, both indeed are called dharma (right) 
by the wise (V. 14). For instance, when tlie injuction is for the 
time of sunrise and for the time before sunrise as also for the time 
when there is neither the sun nor are the stars, the Yajna (prescribed) 
may be performed at all times.” (V. 15). 

Verses 17 and 18 are intended to define the limits within which 
sadiicara or recognised custom may prevail. The territorial limits 
are here laid down ; within those limits the customs or customary 
laws tliat prevail may be taken as good and binding, provided they 
do not clash with an ex])ress text of Smrti. “The tract of country 
which lies between the SarasvatT and the Drsadvati, the two celestial 
rivers, that god-built country is called Brahmfxvarta. (V. 17). Tlie 
conduct of life as it obtains from generation to generation in that 
country among the twice-born and among the mixed castes is called 
sadiicara (good or commendable conduct). (V. 18)”. 

It now remains to point out the function of the fourth criterion 
Atma-tu§ti in V. 12. The same idea occurs in V. 6 of the same 
adhydya of Manu. 

V edokhilo dharmamulam smrtislle ca iadvidam I 

AedraJeaiva sddhundm dtmanasiustireva ca II 
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'The Veda is the foundation of all dhanna, so the Sinrti 
' (recollection) and Sila (virtues) of those versed in the Vedas, so 
also the manner of living of good (pious) men, so again is the 
satisfaction of one’s own self,” The self-satisfaction mentioned as 
a criterion of right conduct is not the satisfaction felt by anybody 
and everybody but only by the pious (sadhunam). This is the 
criterion in moral or religious matters. In the field of law it is of 
little help, as it does not lend itself to any objective examination 
or measurement. Nor is it meant to be so. In the absence of any 
guidance in matters of conduct (that do not bear on law) from the 
Veda, Sinrti, Sila or Sadacara the inner light that lights the righteous 
mind must l;e taken as tlie true guide. The result is that two 
tangible criteria emerge, namely, the texts of Aruti and vSmrti and 
well established usages. It is upon these that all positive law must 
ultimately depend. How these factors are utilised in the science of 
l)enology will ap[>ear as we proceed further. 

impart from the al)ov^e sources of knowledge we have the 
Maliabharata, which is often called the fifth Veda. It represents an 
attempt in the direction of imparting knowledge to the lay public, 
but without any definite diflerentiation of its various aspects, 
religious, ethical, social or legal. On a similar footing may be 
placed the Itihasas and the Puranas‘ in which arc found (luasi-his- 
torical accounts of dynasties and outstanding personalities, of 
contemporaneous as well as bygone events, mixed ui> with iirecepts 
and ordinances of all kinds, and discourses on various subjects, 
social, moral, metai>hysical and religious. The guiding principle 
laid down for this class of literature is that it must ])e read to 
supplement the Vedas of which they form the human background. 

I lihasapuraiiabhyam vedam saniupavniihayct I 

1 iidicl yal pasruladvedo mdntayam praharisyat i tl 

“Ihe Veda is to be sui>t)lemented by Itihasa and Purana. Veda 
is afraid of the ill-educated lest they .should do it harm”. 

GRADUAL evolution OF SCIENCEvS AND OF PENAL 
vSCIENCE IN particular 

'J'he Sutras are the first attempt to deal with topics on tlie basis 
of a proper classification into Dhanna, Artha, Kama and Mok^a. 

^ Itihasa would include ihe Mahabarata and the Raniayana in Sanskrit, 
the stories in Pali literature from the time of the IJuddha to A.soka, i.e., from’ 
the sixth tp the third century B.C. and the last loriginal of the Brhatkatha 
in Pai.saci Prakrit. The extant Puranas belong to alxiut the second ceiiturv B C 
Says Kautilya : * * ’ 

PuraiiaTnitivrttamakh)^yikodaharanam dharnia.sastram 
» artha sfistraiii cetTtihasah 
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Under Dhaniia, avS will now appear, we gei the wider conception of 
rechl und sitte, law and custom. Dliarma is derived from the root 
dhr, to hold— it is that which holds, or maintains in order, the universe 
of things, every one and every thing in its ])roper place. Under 
Artha are treated principally the two subjects, Vartta, Economics and 
Dandaniti, Penal Science, of which we are concerned with the latter. 
The v^astras wliich come after are only special studies of these 
subjects, vi/.., Dharma, Artha, Kama, and Moksa, based on the 
vSutras. 

For our iiurpose we may say that the scientific starting point is 
furnished by the Siitras, treating of Dandaniti, penal science, with 
a clear conception of its separate claim and importance. Of these 
the earliest vSutra on penal science is of Brhaspati of the 5th century 
B.C. The most inpiortant of the early dharmasas'tras is that of Mann 
as promulgated by .Sumati l^hargava about the .second century B.C. 
vSubsequent dharmasastras like Yajhavalkya about the fifth century 
A.D., followed by well-known commentators on Mann, such as 
Kullukabliatta and Medhatithi, about the 9th and 10th centuries A.D. 
led the way to tlie later stages of the Nibandhas or digests about 
tlie 11th century A.D.^ These Nibandhas in their turn were 
commented upon by later Nibandhakaras right up to tlie 18th 
century.^ All these contain for their subject-matter a variety of 
topics purixirtiug to be under the four heads Dharma, Artha, Kama 
and Moksa. In regard to penal science a similar line of development 
is traceable. 

The existence of jjeiial science and the names of the expositors 
are mentioned in the Maliabharata.'* Tn Kautilya's Arthasastra, 
4tli century B.C., he frec|uently quotes his j)redecessors, both schools 
and individuals, and in tlic body of the work, which often assumes 
the form of a discussion, he leaves no doubt that penal science was 
a recognised branch of knowledge, l)eing comprehended within the 
larger subject of Rajadharma, royal [K)licy, The schools mentioned 
in the Arthasastra are the Manavas, Barhaspatyas, Ausanasas, 
Ambhlyas and Parasaras ; and the individuals are Bharadvaja, 
Visalfiksi, Pisiina, Kaunapadaiita, Vatavyadhi and BMiudantipu'tra. 
Some of these, as above mentioned, occur in the Mahabliarata. 

^ Prominent^ among the Nibatidhakaras or authors of digests were 
Vijhatiesvara and Jitnutavahana, the authors of the Mitaksara and Dayabhaga 
respectively. 

^ Raghunamlana in Bengal. 

^ This was pointed out in 1911 by Prof. Jacobi in the Berlin Academy 
Sitzungsberichte p. 973. 
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BARHASPATYA SOTRA 

Of the sutrakaras mentioned by Kautilya a text attributed to 
Brhaspati called Barhaspatya Sutra was published by Prof. Thomas 
in the Le Museon in the year 1915. There is some controversy 
regarding the authenticity of the work owing to references in it to the 
Vadavas of Devagiri of about the 12th century A.l>. and the 
‘'Kusu mantas** of doubtful meaning ; also owing to some grammatical 
irregularities and to lack of confirmation concerning some of the 
toi)ics referred to by Kautilya as being found in the Barhaspatya 
text. On the other hand, it is jiointed out that though it is 
incomplete and contains some interpolations, the style is archaic and 
the substance is in agreement with the information obtaining in the 
Mahabharata, the Harivaihsa and the Sutra literature generally. In 
this respect it is somewhat like the Atharvai)arisista in which though 
there are stray references to later events, the substance is admittedly 
old.' 


THE ARTHAJsASTRA AND AFTER 

Next in order of time, after the Sutras of Brhaspati, we have tlie 
elaborate system of penology in the Arthasastra of Kautilya.’*^ In 
Manu and Yajhavalkya we find further developments of penal science 
which were systematized in works like v^ukraiiiti and Kamandakiya 
Nitisara. vSubsequent developments leading i)ractically up to the 
I>resent time, and bearing exclusively on Dandaniti are to be found 
in the Nibandhas of which the Dandaviveka of Yardhamana (about 
the 16th century A.D.) is one of the fullest. The last named work 
is a ma.sterly compilation of the fundamental princii>les of Hindu 
penology as laid down from time to time up to the sixteenth century. 

The sources on which Dancjaviveka rests are : Siitras and 
Sdstras : — Angiras, A]:)astambha, Usanas, Katyayana, (lautama, 
Daki^a, Devala, Narada, Paithinasi, Brhaspati, Brddhamanu, 
Baudhayana, IVIanu, Yama, Yajhavalkya, Visnu, V^isistha, Vyasa, 
Jsankha, isaiikha-Likhita and Harita. Commenlaries : — Kulliikabhatta, 
Gargiya Maiiava, Govindaraja, Graheswara Misra, Chandeswara, 
Dipikiikara, Narayana, Narayana-vSarvajfia, Parijata, Bhatta, 
Bhavadeva, Bhasyakara, Maharnavakara, Mitaksarakara, Misra 

* Dr. \\\ Thoma.s afterwards Ik>den Professor of Oxford, on careful 
eonsideralioii of the main points of the eontroversy observes : — 

“Upon the whole we should perhaps not 1>e mistaken in maintaining 
that the text does, though rather remotely, derive from the aiu'ient 
Barhaspatya system. “ 

* There is a controversy regarding the approximate date of this work. All 
things considered, it is usual now to place it in the 4th century B.C., alxml 
»the time of the invasion of Jndta hv Alexander the Great. 
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Medhatithi, Rahasapala, Rudra, Lak^midhara, Badarayana, 
Vijiianeswara, Visnu Gupta, Sulapani, Sarvajna, Harinatha, 
Halayiidlia, and Hemadri. Nibandhakdras (from about the eleventh 
to the fourteenth centuries) : — Kalpataru, Kamadhenu, Kftyasagara, 
Krtyasara, Caturvargacintainani, Dvaitaviveka, Parasparabhasyain, 
Parijata, Pradipikri, Bhupalapaddhati, Manutika, Mitaksara, 
Ratnakara, 


THE MAHABHARATA 

The Maluibharata is a veritable encyclopoedia of the life and 
knowledge of ancient India. Around the great historical war 
between the Kurus and the Pruicludas, which forms its direct subject- 
matter, there clustered gradually during a thousand or more years a 
vast mass of legends and tradition, episodes and anecdotes of 
legendary heroes, legal and moral codes, dissertations on metaphysics, 
ethics, sociology, astrology and political j)hilosophy. This is liow 
the Mahal’harata is found in the 5th century B.C. Amid this 
miscellaneous matter one cannot fail to discern the ])re-eminent 
position accorded to Dandaniti, penal science. We find the 
Maluibharata replete with references to it as forming an essential 
part of Rajadharma, royal policy. There is never a doubt entertained 
as to the efhcacy of penal science or as to the i)lace of punishment 
in sociology. It is almost accepted as an axiomatic truth that i)enal 
science is God-given to man for the maintenance of order in society. 
Its source is divine, its study and cultivation a primary duty with 
the King, and its application by the King is guided and controlled 
by definite principles. Prominent among these is the princi])le that 
penal law is to be closely controlled l)y considerations of social 
self-realisation. Indeed, from the Vedic days downwards the State 
stood guarantee for individual self-realisation. The goal of self- 
realisation varied with the Varna, caste, which claSvSified the people 
into four distinct orders. Each had his own s[)here— the Brahmana, 
the Ksatriya, the Vaisya and the >^udra~his own code of conduct, 
his own sphere of activity, his own ideal, his own standard of 
self-realisation. True, some of the duties and responsibilities of 
citizens woiiUl be common to the four orders. But tliere would be 
others — duties to self, to family, to neighbours and to society at 
large— which were special and peculiar to each order. The 
observance or non-observance of these would l;ring on social 
approbation or disapinobation. Unlike most ancient systems, there 
were definite barriers between religious, moral or social trespasses 
or transgressions and legal trespasses or transgressions. Hence a 
breach of the law as laid down in v^ruti or Smrti raised no question 
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as to whether it was to be classified as an infraction of sacerdotal 
law, moral law, or social law. Law was from one and the same 
source and it had for its sovereign object the self-realisation of all, 
the good weal of society, — its maintenance, protection and advance- 
ment through the maintenance of the foiu* orders in their proper 
spheres, i^ut law is law and nothing else. It has its own canons 
quite independent of religion or morality. 

THE I. AW OF KARMA 

Another important factor to be considered is the belief in the 
all-pervading law of Karma. Buddhism sought to break down caste. 
But its view-point in regard to Karma remained essentially 
Brahminical and militated against laying down a standard of 
responsil^ility for liiiman action based on the conception of absolute 
free will. Not absolute but only a relative freedom was attributed 
to human action. Individual responsibility came to be based on this 
relative freedom. vSucli responsil:)ility could accordingly not I)e 
absolute but qualified and yet it could justify juinishment. Thus 
the central idea in Hindu criminal jurisprudence from the very 
I.eginning was that puni.shment for wrong-doing was to be meted 
out by the King for the preservation of sc^cial order as it was 
conceived in ancient India. 

RAJADHARMA AND DANDANlTl 

Penal science was accordingly regarded as a part and parcel 
of Royal policy (Rajadharma) — a branch of knowledge dealing in 
great detail with the duties and functions of the sovereign and with 
the entire machinery of State, all the arts of construction and 
destruction, peace and war, from palace building, fort building and 
road making to military strategies and maiKxtivres, ])olice and judicia-l 
administration, courts and councils, espionage and criminal 
intelligence, evidence and procedure, agiculturc and economics and, 
along with all this, penology. The last named science had not yet 
attained the definite position in relation to other branches of 
knowledge such as we find in Brhaspati Sutra or in Kautilya’s 
Artha^astra. But the following w^ords, put into the mouth of 
Brahman, will show the semi-divine origin of penal science indicated 
in the IVIahabharata, ‘'F'or the behoof of the w’orld and for 
establisliing the threefold object, namely, Dharma (right conduct), 
Artha (wealth or prosperity) and Kama (pleasure), I have composed 
this science representing the very essence of vSarasvatT. Helped by 
punishment this. science will protect the world. Mefing out rewards 
* 12 
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and punishments this science will do its work among men. And 
because men will be governed by punishment, therefore will this 
science be known in the three worlds as Dandaniti . ' * ^ The original 
composition by Brahman is said to have contained a hundred 
thousand lessons. But in view of the gradual decrease of the span 
of human life the divine Siva abridged it and the Sibridgment 
containing ten thousand chapters only was called Vai^alaksa. ‘'The 
divine Indra again abridged it into a work containing five thousand 
chapters and named it Vrdiudantaka. Afterwards the powerful 
Byhaspati by his intelligence furtlier abridged the work into one 
containing three thousand chapters and named it Barhaspatya. 
Next, the famous teacher of Yoga, Kavi, of unlimited wisdom 
abridged it further into a work of a thousand chapters. Considering 
the .sx)an of human life and the general decrease (of everything) 
thus did the great Rsis, for tlie well-being of the world, abridge that 
science.''^' 

The divine or semi-divine origin of Dandaniti described in the 
Mahabharata is of a piece wdth the general trend of the great epic 
which casts a mythical halo over everything, including scientific 
studies. Yet it has its historical vSignificance for, incidentally, the 
names of prominent i)ersonages associated with the gradual evolution 
of the science of penology are mentioned such as Visalak^i, 
Vahudanta and Brliaspati, the last named l)ringing the course 
of develoinnent down to the fifth century B.C. 

THE CONCEPT OF PUNTSHMENT 

What is the conce])t of punishment in the Mahabharata ? Is it 
based on the notion of vengeance, as in the Germanic systems? Or, 
is it rooted in the notion of social self-defence? On a proper 
analysis, it will appear that the rilling idea is the protection of 
society. Such inotection rests with the King who is regarded as the 
divinely appointed authority, the very source and fountain-head of 
justice and equity. Indeed, he is Penal Providence incarnate. 
Danda or punishment is divested of its character of mere afflictiveness 
and stands for the means of ensuring the safety of society. Its object 
is not to inflict pain but to eradicate evil. It is certainly calculated 
to intimidate, to deter. It has a large admixture of the idea of 
expiation, as will jii'c-'^ntly appear from the elaborate injunctions 
given under Karma-vipdka, or working off the evil deed. In a crude 
form it contains within it the idea of correction ; but correction 
plays a subordinate part in the scheme of defense sociale which is 

' Mahabharata, Santi Parva Chap. blX Verses 76-78. 

* Mahabharata, i^aiiti Parva, Chap. DIX verses 88-86. 
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the predominant object. Thus we find the most interesting 
phenomenon that, by an altogether different route from tliat 
followed by tlie Western systems of penology, social protection and 
w'ell-being as the end of i^enology, and measures of safety as the 
means to that end, appear very early in Hindu criminal jurisprudence. 
The succeeding lecture will show how characteristically these two 
key-ideas work in the evolution of Hindu penology. At that distance 
of time in India the measures of safety were not elaborated with 
wealth of detail, or with conscious difference between the three 
standpoints, namely, punishment directed against the crime, 
punishment directed against the criminal and punishment aiming 
at social defence, as we find in the latter lialf of the nineteenth and 
the beginning of the twentieth century. Such conscious discrimina- 
tion has come as the result of history and of the clash of conflicting 
theories of punishment in the Western countries. But the basic idea 
of social defence, in the larger sense, was clearly and unmistakeably 
there. 

In tlic ^anti Parva of the Mahabharata, Cha]>ter CXXT headed 
Rajadharmanusasana (Duties ordained for the King), the character of 
Danda is delineated in words which make it difficult, if not inaccurate, 
to render it into Phrglish as ‘puni.shmentb specially in view of the 
retaliatory or afflictive idea which enters into the connotation of that 
English word. In the context in which it appears, it seems to be 
proi)er to render it as ^Penal Providence’ or ‘governance’. Danda is 
conceived as an entity, a being, almost a deity. In the following 
dialogue between Judhisthira and Blnsma, Judhisthira says : 
“O grand-father, you have now finished your discourse 
on the duties of Kings. PTom what you have said it 

ai)pears that Danda occupies a high position and is the master 
of everything, for ev^ery thing de]:>ends on Danda. It seems, 
puissant one, that Danda wliich is inost powerful and v\'hich is the 
foremost of all beings among e tb.er gods and R.sis and great Pitrs, and 
Yaksas an4 Raksas and Pisacas and v'-'adhvas,’ or living beings in this 
world consisting of beasts and birds. You liave said that the entire uni- 
verse mobile and immobile including gods, asuras and men, depends 
on Dand. O foremost of Pharata’s race, do tell me : Who is Penal 
Providence ? Of what kind is he ? What is his form ? What is 
his nature? Of what is he made? Whence is his origin ? What 
are his features? How does he control? How again does he keep 
awake among living creatures so vigilantly? Who again remains 
anake maintaining this continuity? Who is recognised as the 
beginning of things, who this excellent one designated Penal 

, * The four last named are Ijelieved to l)e powers of evil. 
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Providence ? Wherein does Penal Providence reside ? What again 
are said to be his ways The answer to this long string of questions 
is given in the next few verses : ^TJsten, O scion of the Kurus, 
who is Danda and why he is also called Vyavahara^. Danda is 
that by which righteousness is maintained. He is sometimes called 
Vyavahara (Law). Danda is so called in order that the righteousness 
of the King w'ho is wdde awake may not suflFer extinction.'"^ The 
idea of divinity is further brought out thus : * 'Danda is the mighty 

Visnu, the veritable Yajna (sacrificial rite), the Lord Narayana. He 
is called the Great Being bearing an eternal mighty form. Danda, 
the daughter of the Supreme Being under diverse appellations such 
as haksml (Prosperit}^, Nlti (Moral Ordinance), vSarasvati (Learning), 
Dandaniti (Penal Ordinance) is made manifest in diverse forms and 
supports the universe. Again, ^'There is nothing vvliich deserves 
greater res]')ect from kings than Danda 1 v which the ways of 
righteousness are marked out. Brahman himself, for the protection 
of the ^vorld and for establishing tlie duties of the different orders, 
lias sent down Danda. 

Behind this poetry and imagery there is a great deal wdheh we 
shall presently see elaborated in scientific detail in Kautilya’s 
Artha^astra. Laksmi or the goddess of |)rosi)erity stands here for 
the science of economics (Vartta), wdiich criminal science must take 
note of. Niti or moral ordinance stands for the ethical sense of the 
good or bad, which criminal science obviously cannot ignore. 
Sarasvatl or the goddess of learning stands for the faculty of dis- 
crimination, whicli must enter into the judgment of acts as right 
or wrong. Dandaniti or penal science in its comprehensive sense 
calls for exercise of one or more of tliese^ branches of knowledge. 

^ Ko (landah kidrso dari<lali kiiiiriipa'Ii kiiMpara\ anah 1 
Kimatniakah kathamhfitah kathannnfirtih knthampraWiuh li 

V. 3 

Jagarti ea katliani danclah praiasvavaliitaluiakab 1 
Kasra pilrvaparamidam jagarti ];.ratii)alayan II 

V'. 6 

Kasca vijnayate ptirvah ko varo dandasaiiijfiitali i 
KiniHaiiisthasohribha vaxldaialah ka ohasya gatiiiinCiiyaW II 

V. 7 

Chap. e'XXI headed RajadltartHiinusasana in baiitiparva \erscs 5-7. 

^ Cf. Vy avahara, or judicial proceeding, is that which by discriminating 
the good from the evil ministers to the virtues both of the people and the 
King and furthers their ititere.st.” 

Ji^nkrainti Chapter IV vScc. 5, verses 7-8. 

" Mahabharata, Chap. TvIK, Verses 8 and 9. 

^Dando hi bhagavan Visnuryajho Narayanah piabhuh 1 
v^asvadrtipam mahad bibhran mahanpiinisa ucyate H 23 

Tathokta Brahma Kanyeti I/ak§inir Nitih Sarasvatl I 
Danda nitirjagaddhatri Dando hi bahu vigrahah II 
Ibid verses 28-24. 

' /bid Chap. CXXI Verse 49, 


24 
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Indeed, it is *^made manifest’^ in one or more of these forms 
according to circunivStances. We shall see how this idea is developed 
later/ 


Capital PunIvSHMknt : Pillar Edict IV 
Apart from getting glimpses of the thought that underlay Danda 
we do not find in the Mahabharata detailed directions on, or a 
scientific treatment of, the subject of government wath the help of 
penal law. But there is enough evidence that the Hindu mind was 
trying to look at i)enology from the point of view of social defence 
and the mainten/mce of social order. The most exacting test of a 
nation^s estimate of the place of punishment in social ]x>lity is its 
attitude towards capital punishment. In the spacious days of 
Buddhist inonarchs when /hiihsa was the rule of conduct, there was 
an all-round protest against the taking of the life of any sentient 
being. Yet it cannot I e said that the doctrine of Ahiiiisa was ex- 
tended to penology for making capital sentence itself a royal crime. 
On the other hand, the ihllar edicts of king Asoka i)oint to the fact 
that capital sentence was taken for granted. Pillar Edict IV’, 
for instance, allows a respite of three days to the condemned prisoner 
during which his friends and relations, or any one else, may 
take necessary steps for getting the sentence of death annnlled. 
The concluding ])artion of the edict runs- thus : 

And my order (readies) even so far (that) a respite of three 
days is granted by me to persons lying in prison on whom 
punishment has been jiassed, (and) who have been condemned 
to death. (In this w’ay) either (their) relatives will persuade^ 
those (Eajukas) to (grant) their life, or, if there is none who 
persuades (them) they bestow gifts or will undergo fasts in 
order to (attain hapi>iiiess in) the other (world). 

For my desire is this that, even wlieii the teriri of (respite) 
has expired, they should attain (happiness) in the other (world). 

And various moral practices self-control (and) the distribu- 
tion of gifts are (thus) promoted among the i>eople. 

It would be no exaggeration to say that the mind of the intelli 
gentsia must have been agitated on the propriety or exijediency of 
capital punishment. An interesting evidence of this is to be found, 
in the Mahabharata (Chapter CCEVII of the ^antiparva) in which 
there is a discussion between King Dyumat.sena and his son Prince 
Satyavan. A number of men having been lirought out for execution 

*Sco Lt-'cture VI uiKkr liexid ‘Artliasastra’. 

- Iviterally : ‘will induce to meditate, and consider*. Cf Kauplya. ; 
punyaslldh sanidnubaddhd vd dosaniskrayam (bandhanasthdridrh) dadyuh. 
Phis may refer to expiation or redemption as applied to those who are under 
restraint (hy process of law) — an important principle always kept in view. 
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at the command of his father, Prince Satyavan gives vent to his 
thoughts thus ; ' 'Sometimes virtue assumes the form of sin and sin 

assumes the form of virtue. It is not ix)ssible that the destruction 
of individuals can ever be a virtuous act.*' Thereupon Dyumatsena 
observes, "If the sparing of those who should be killed be virtuous, 
if robbers be spared, O Satyavan, all distinction between virtue and 
vice will disappear.’’ Satyavan rejoins ; "Without destroying the 
body of the offender, the King should punish him as ordained by 
the scripture. The King should not act otherwise, neglecting to 
reflect uiK)n the character of the offence and upon the science of 
morality. By killing the wrongdoer, the King kills a large number of 
innocent men. Behold ! By killing a s ngle robber his wife, mother, 
father and children, all are killed. When injured by wicked persons 
the King should, therefore, think seriously on the question of 
punishment. SometiTiies a wicked person is seen to imbibe good 
conduct from a pious per.son. It is seen that good children spring 
from wicked i)ersf)ns. The wicked, therefore, should not be exter- 
minated. The extermination of the wicked is not in consonance wdth 
eternal law. By i)unishing them gently, by depriving them of all 
their riches, by chains and imprisonment, by disfiguring them they 
may be made to expiate their offences. Their relatives should not 
be puni.shed by infliction of capital punishment on them."^ 

In the passages above quoted are to be found some of the most 
telling arguments against capital punishment wdiich in the nineteenth 
and the tw'cntieth centuries have 1 egun to agitate the legislators 
and administrators of the W'est. ^’hey are : the inherent unrighteous- 
ness of taking life for life, the unrighteousness of punishing innocent 
people .such as children and de])endant.s by taking the life of the 
bread-winner of the family, the loss to the vState of possible good , 
citizens in the prospective children of the condemned ; and the loss 

^ AdlK^rmatruii yati dharmo yatyadlianiiaAca dharniatani I 
Vadho natna bhaveddharrtio iiaitadhhavitumarhati II 
Dyinnat.sena uvaca : 

Atlia ct‘davadho dhaniio dharniah ko jatiicklbhavet I 
Dasya vascen iia ha ny era iisa tya vansaiukaro bhavet 1 1 
Mainedainili iiasyailatpravartt^ta knlau yuge I 
Tvokayatril na caiva syadatha ('edveltha ^aiiisaiiah II 
vSa tya vati uvaca 

Asamiksvaiva kannaiiv iiitisastraiii yathavidhi I 
Dasyunnibanti vai raja bhnyaso vapyanagaisali II 
Bharya n’ata pita piitro bntivanle pun^sena te I 
Parenapakrto raja tasmatsaiTiyakpradharayet II 
AsadhuAcaiva pur use labhate .sdamekada I 
Sadlioscapi hyasadiiubhyah sobhana javate praja II 
Na tnfdagbatab kartavyo nai.sa dharniah saiiatanah 
Api khalvavadhenaiva prayascittaih vidliivate II 
TMNejanena bandhena virfipakaranena ca I 
Vadhadanderin te klisva na purohitasaiiisadi II 

^antiparva, Ch^p. CCI/XVIT, ver.c;es 4-6.8-18. Vasudeva’s Kd. , 
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to the State of an individual who might have reformed and become a 
useful citizen. It shows at least that the ancient Hindu penalists 
were keenly alive to this vexed problem of sociology and penal 
philosophy of the present day. It is interesting* to note that opinion 
on this subject was by no means settled, or uniform. Thus we find 
in Sfikracharya : '‘One should not kill living beings—this is tlie truth 
of Sruti. So the King should carefully avoid capital punishment and 
restrain by detention, imprisonment and repression”.' But it appears 
that it is not difficult to draw from the same source, namely, 
Sfikraniti and the Sruti, just the opposite conclusion and lay it down 
as a governing principle: “According to the dictates of i^ruti the 
execution of bad men is real Ahiiiisa”.^ 

“If robbers be spared all distinction between virtue and vice will 
disappear”. This observation of King Dyumatsena's contains within 
it the modern tlieory that if oiTenders be let olT crimes will multiply. 
Apart from the question of capital punishment, vSatyavaii takes up 
this general aspect of the penal i)robletn and deals with it in the 
following verses: “Even the Brfihmana, who puts on a deer-skin 
and uses the staff and has his head shaved, should be punished. 
If great men transgress, their puni,shment should be i>roportionate 
to their greatness. As regards tliose who offend again and again 
they should not be let off without punishment as on their first 
offence.”'* They lay down the modern doctrine of individualisation: 
that punishment should be meted out in larger measure to those who 
have had the advantage of caste, position or education ; also that the 
first offender should have gentler treatment as compared to those 
who have offended again and again. 

But there is more in this discourse. Prince Satyavan just touches 
on the question of j)enance or ex[)iation in verse 14. “If in the 
presence of the priest and others they give themselves up to him 
from desire of protection and swear .saying ‘O Brfihmana we shall 
never again commit sin’, they should be discharged without any 
puni.shment. This is the command of the Creator himself”. It may 
appear naive to a twentieth century legislator to lay down that an 
offender should be discharged if he shows true contrition, but there 
is more in the doctrine of expiation than meets the eye in these two 
verses. The statement has behind it the wdiole philosophy of 
expiation b}^ penance known as Karma-vipdka which was one of 
the accepted methods of rehabilitating tfie offender. A detailed 
treatment of it will be found in a later lectrtre. 

f ^ukraniti, Chap. IV, Ver. 184-86. 

® ^ukramti Chap. TV, Sec. 1, Verse 103. 

* MahSbharata, Chap. CCI/XVII, Verses 14«16. 
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PENAL SCIENCE IN ANCIENT INDIA (i CONTINUED ) 
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The Brhaspati Sutra consists of concise ai>horisms, each of them 
containing in a highly concentrated form as much knowledge on 
the subiect-matter as can go into it. It, therefore, calls for elucida- 
tion at every step. 

In the Brhaspati vSutra, penal science (Dandaniti) occupies a 
pre-eminent place in royal policy (Raja-dharma). In fact, it is 
honorafdy mentioned as the knowledge par excellence for the King. 
In tin’s respect, as well as in some other respects, the standpoint of 
tlie Brhaspati vSfitra is fundamentally the same as that of the 
Artlia^astra of Kautilya. Another jioint of afiniity between the two is 
estallished by the fact that in both great importance is attached to 
society, or social sanctions (loka). This is significant, as it indicates 
a high level of development. Penal science cannot steer clear of the 
realities of life. It must keep contact with society, and feel its 
pulse so as never to become alien to its estimate of moral values. 
Theories of crime and ininishmcnt must l e brought into harmony 
with every day facts of life. Not the immediate present only, but 
the past, the present and future form a continuum, out of which 
penal science emerges. Penology must drink at the sources of life 
which are manifold, and of which the i)ast (i.e., history), the present 
(i.e., the social framework of the day) and the future (i.e., the end, 
which is always in the future and to which all things tend) are but 
parts and i)arcels. Tliis concci)lion occu]>ies a high place in the 
penal system of the Pyhaspati i^'utra as well as tliat of the 
Arthasastra, thus pointing to their mutual connection.^ 

A few of the sutras of Brhaspati will illustrate what has been 
said above : 

Dandamtireva vidya I, 3. 

Penal science is the knowdedge par excellence (for the King). 

* As Prof. Thomas observes in the Introduction to his edition of the 
Brhaspati Sutra, '*A connection with the Barhaspatyas may T>e seen in tne 
restriction of royal sciences to one, namely, DatRlainti (Arthasastra p. 6) 
although they add Vartta* (which again is represented in onr text by 
Ivrsigoraksav^anijyani II 4 ; cf. Arthasastra p. 8, Krsipasupalye vanij 3 'am ca 
vartta). The importance attached to the Lokavata and Bauddha doctrine 
also points to the same directioiPL The p:ige references given in the above 
extracts are to Pandit Syaina Sastry’s ledition of ICautilya’s ArthaAastra, 

In this connection the quotations from a .soK'alled Brhaspati Sutra in 
Vatsyayana*s Kamasutra deserve special notice. 
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Dharmamapi lokavikrustam na kuryat I. 4. 

, Karoti ceddsdsyainam buddhimadhhih I. 5. 

Even I'ight (dhanna) he (the King) should not practise if it runs 
counter to the estimate of society (loka). vShould he do so, the 
object should first be clearl)'' explained to the people by those who 
know. Again, 

Janaghose salt ksudrakarma na kuryat I. 95 
^^Acts of no moment should not be done if there is popular clamour 
'against it.'* This is based on sound common sense. Eaw that 
takes no note of puldic opinion is here deprecated. Of course, 
in essential and fundamental matters the law as it stands must 
be uplield, as an aid to further progress and a check on temporary 
set-back due to transgression. Not so in unessentials. In the case 
of the latter, tlie ruler w oiild at Iris discretion withhold the application 
of juirticular laws, should they run counter to the popular view. 

Nttih kila nadJitraiartival I. 102 
“Penal science is like unto the tree on the l)anks of the river’* (at 
once drawing its sap from, and assuring the easy flow of, the river 
and at tlie same time strengthening the banks, thus acting as a 
check to transgression). The river in the above apliorism is clearly 
the stream of human life from which penal science, the tree 
on its banks, constantly draws and receives moisture. At the 
same time the tree acts as the cement that binds the embankment — 
a truth well known to forestry — and thus i>revents transgression by 
tlie river. The idea underlying the imagery occurs again and again 
in i^km.skrit literature. In fact, the aphorism reminds one of a 
well known passage in Abhijnana-Sakuntalam of Killidasa, literature 
and drama often afford striking evidence of the popular appreciation 
'of law. Such evidence being indirect is the more valuable. Thus 
the passage in Kalidasa would show how the kingh^ function was 
understood in ordinary life. It runs as follows : 

VyapadcJaandvilayitum kimihasc janamimam ca pdlayituni I 

Kiilarnkaseva sindhuh prasannamamhhmlalatarum ca II 

ITiable to recognise ^sakuntala, King Dusyanta tliinks that she 
having fouled her own nest (the hermitage of Kanva) is trying to 
make him a party to her transgression and thus Ining about his 
downfall. Thereupon, he i)rotests in the name of social order and 
expresses his indignation saying: “Wherefore dost thou try to 
transgress thy limits and to bring about the downfall of this man 
(meaning himself), like unto the stream that breaks through its 
l^anks and thereby (not only) ruffles the easy flow (but) also brings 
down the (supporting) tree on its banks.** 

’ 13 
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The i)assage is specially illuminating', having regard to the fact 
that therein the King describes his kingly position to be like the 
tree on the banks of tire river — only another way of depicting the 
function of penal science as in Brhaspati Sutra. For, the King and 
Dandaniti are almost synonymous and are used interchangeably. 

The historical background and its importance in Dandaniti is 
further brought out in other aphorisms in Adhyaya III, 
Itihasdpurdndni m'dnayei III. 31 
Tatpdkdm^ca III. 32. 

Due regard must be paid to history and to ancient chronicles 
(puranas) ; and to the expositions thereof. The word i^aka, it 
may be mentioned, secins to be a synonym for pakti in jana-pakti, 
lo ka-pak ii — 'teachi ng the peox)le . ^ ^ 

A further step is taken when the philosophy and scriptures of 
various sects, whose doctrines greatly vary from one another, are 
l)rought witliin tlie necessary equipment for a true knowledge of 
l)enal science. Verses 33-37 lay down tliat the Jsakla, the 
Vaikhauasa, the Sankliya and the v^aiva literatures are to be 
studied. “As regards all these let him (the King) i)erform a due 
study and also cause to be studied. “ Tliis bespeaks a breadth of 
mind remarkable in that ancient epoch, and lavs down a standard 
of liberal training for the ruler sufficient to insi)ire him with knowing 
sympathy for all classes of law’-breakers, so that justice may not be 
blind but guided by insight and foresight. 

The view that i)enal science must not lose contact with society 
(loka) and that there is constant action and reaction 1)etween the 
two, necessitates an exi)osition of w'hat ‘society' means. In order 
that an act may be regarded as right or ^vrong, it mUvSt conform 
to, or conflict wdth tlie standard set up by a ])articular society. 
Call an act moral or legal, what you like, it is not an al;stract 
conccj)tion but it is clothed with the vesture of ai^probation or 
disapi>robation and stam|)ed wdth the imprimatur of the particular 
.society to which you belong. Out of that society, in the country 
of the Ho’s or the Hottentots, the act may be regarded as 
quite different. What your penal law' regards as heinous 
may be quite innocuous among the cannibals. Hence in all law’ 
one may expect to find a definition of the territorial or geographical 
limits within w’hich lies the society that holds the measuring rod 
for determining offence or evil, right or duty, blame^vorthiness or 
praisew’orthiness. True, such society may expand in course of time 
and the territorial boundaries too accordingly. Penal science may in 


1 As in ^atapatha Brahmana XI^ 5. 7. 1. 

Soc» the observations of Prof. Thomas in his edition of Barhaspatya Sutra 
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the future become international. With the development of facilities 
for communication between different countries, and the ^^rowth of 
international congresses and conferences, the same penal concepts 
may find acceptance in more countries than one. Forms of punish- 
ment, or of social reaction against crime, may tend to 
become more and more similar. But the world has not yet arrived 
at the stage of moral cosmopolitanism wherein the geographical 
bounds of duty and responsibility have been indefinitely extended 
till they threaten to disai)pear altogether. At any rate it could 
not be so in ancient society. 

The Brhaspati Siitra in its tliird Adhyaya proceeds, on tlic above 
principle, to lay down the limits within which uniform standards 
of right and wrong, capable of governing human action, exist. It 
defines the geographical limits of Bharata-Khanda (India), and 
observes : 

7'atra sdksdd dharniddharmapJialdh sidhyanii III. 73 
Taira Dandanitih III. 74 

P urvaihhdraliyaih palhitavyd bhatnsynir variani anaisca c diiirvarnP 
kaisca III, 75, 

^ 'There have been directly realised the fruits of right and wrong 
(dharma and adharma). That is the home of Dandaniti. Penal 
science should be studied (for its proper realisation) with reference 
to its bearings (on the peoi)le of Bliarata-khanda) in the past, the 
present, and tlie future, also with reference to the four orders of 
society.” 

In the fourth adhyaya again one comes across the principle of 
conforming to intelligent public oi>inion : 

Aikaniatyena dandanitinctrcna dhirair manirihhir yo ma.ntrah sa^ 
utlamah IV. 34 

"that counsel is best which comes of uniformity of opinion and is 
seen through the eye of penal science and in consultation with 
dispassionate counsellors. 

The same regard for the local and temiwral factor (loka) appears 
in the sixth adhyaya : 

Desakdlayogyam karma naydnayau ca vedayet (VI. 1.) 
Vipariiam na vedavlryaidarpnia (VI. 2.) Nayo nianttihhir niriipya 
k dry ate (VI. 4.) 

"Let him discern action in consonance with place and time, 
also observance and transgression not contrary to wisdom, indivi- 
duality or self-esteem. Let him regulate observance after deciding 
with the help of counsellors.” 

Considering the high place accorded to Joka in penal science it 
is necessary, to avoid confinsion, to di.stinguish between Joka and 
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laukayatika. It has been observed above ^ tliat Brhaspati lays down 
the necessity for a broad-based knowledge of all social, moral or 
religious codes, no matter whether they are out of the ordinary, 
or even heretical, in order that penal science, far from being sec- 
tional, may be comprehensive and catholic. The study of Sakta, 
Vaikhanasa, Saiikhya, i5aiva and other systems laying down parti- 
cular codes of conduct should be studied, for they all react on the 
body politic and hence ultimately on penal science. But this injunc- 
tion is hedged round with warnings against reactionary principles. 
These have to be studied in their context in order to understand 
the object of the attack upon the Kai)rdikas, the Arhatas, the 
Bauddlias and the Laukfiyatikas. The exact place of tliese 
orders or sects in society is indicated in words which, without 
ambiguity, express disfavour and disapprobation. The following 
aphorisms (11— ver. 1-24) will speak for themselves: 

“vSovereignty belongs to one with resources, — resource of 
knowledge (vidya), resource of wealtli (artha), and resource of 
following (sahaya) ; gratification of his own family also and 
protection of usage ; agriculture, animal husbandry, trade and 
commerce. By all means it is the laukayatika teaching which is to 
be followed at tlie time of acquiring gain ; it is the Kapalika 
doctrine (whicli is to b.e followed) for the attainment of pleasure, 
the Arhata in regard to right. The laukayatika gain does not 
endure, it quickly perishes. So the Kfiprdika, the Arhata and the 
Bauddha. On these relying he is like the moth and the fire. The 
fruits are like water in the ear:^ when one characterised l)y ignor- 
ance (a-vidya) dcvsires in a matter connected with right to effect 
his human object then he becomes a pretender of the name of 
laukayatika. When a candfda is desirous of enjoying good drink, 
flesh and so forth, then he liecomes a pretender calling himself 
Kfipalika. When, abandoning worship at twilight, sacrifice and 
so forth, he desires to follow the rule of Ahimsa, then he 
becomes a x^f^^endi ng Ksax^^anaka. When abandoning the rites des* 
crilx^d in the Veda, and the knowledge prescribed by it, and 
also Siva, the Lord of all, Visnu and Sri, a man declares that 
all is void then he is a pretender calling himself Bauddha, When 
he talks vainly about Dharma as a means to an end he is a 
laukayatika, a seeker after lucre and a thief. He does all for 
profit™ sacrifice, twilight iirayer and so forth. To conceal his 
failing, he reads the Veda (but is) afflicted with desire. He prac- 
tises sacrifices and so forth. He does it with a view to drinking 

^ See supra, adhyaya III Verses 33 — 37. 

2 i,e., a soui^e of pain and discomfort. 
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wine, with a view to intercourse with women. He says Vi^nu and 
t};e others are wine-drinkers, so the Kapalika. The K^apanaka 
si>eaks of tlie retention of urine and fteces for i><^i'^<^riTiance of 
dharma, as dharnia itself. He speaks of Jsiva and so on — so the 
Ksapanaka. With a view to abuse others he studies Veda, 
Sastra, right and so forth. He abuses all, even Maheswara, Visnu 
^-tc. He even prattles about dharnia for the sake of his belly. Fo' 
the sake of discussion he praises othens — that is the liauddha.^^^ 

. From the above it will be clear that the 1 aukaya’tika has nothing- 
to do with hokayata. The latter stands for the social conscience, 
while the former belongs to a categor)" of peoi)le who represent 
the reactionary forces of society. It is for this reason that he, 
along with those otliers above mentioned, comes in for severe treat- 
ment and is mentioned as one of tlie insidious forces to be shunned 
and avoided for the sake of social e wliich is the aim and 

ol)ject of penology. 

THE AR'I'HAv^AvSTRA 

From the i)oeti\v and imagery of tlie Maliabhara'ta we descend to 
terra firma when we come to the Artha.sastra. The terse ai>horisins 
of Brliaspati give place to the reasoned discourse of Kautilya on 
the principles of Penal vScience. There is a di.stinct departure from 
the unscientific way of vicuving sciences as mere jiarts and iiarcels 
of sacred lore. On the old Ilpanisadic basis, Jsreyas (good) is dis- 
tinguished from Prey as (tlie desirable), and scientific studies are 
placed on tlie lattur, i.e., utilitarian, basis thus bringing about their 
secularisation as far as possil.)le. Penal science is freed from the 
apron strings of religion and rituals. Yet its intimate connection 
with religion, so far as it enters actual life, is maiutained. 'iVadition 
old and new, as forming the very texture of society and the solid 
background for individual and social conduct, is not forgotten. The 
treatment of ])evial science is based on the consciousness tliat customs, 
beliefs, social ai)prol>ation and disa|)probation, economics and agri- 
culture, literature and idiilosophy, even astronomy and astrology, 
all tend to react on tlie social fal;ric and tlms mould and influence 
human conduct and, therefore, jicnology ; but that nevertheless 
the}^ are difTerent from penology it.self.“ Tliis difTerentiation and 
integration, analysis and synthesis forms tlie outstanding charac- 
teristics of Kaiitilya's treatment. They ])rocee(I pari passu in the 

^ Hrhaspati vSutra II Ver. 1 — 28 

2 Cf Dasakumaracaritam,. 

Tac ca kila histram sarvasdstranubandhi sarvameva vanniayam aviditvd 
na taltvaio' adhlgayyii^yaic : That science is inter-related with all other 
sciences. Witliont knowinir all that has been written (in theiii) it cannot 
scientifically be cotnprehended” Kale's Rd. p. 191. 
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Arthasastra in formulating the standpoint and elaborating the exact 
I)osition and principles of penal science. Indeed, it is difl5cult to 
find in any literature of penology a definition and a delineation of 
its exact place and function, with reference to other departments 
of knowledge, executed with greater common sense or with stricter 
regard to accuracy. 

The second chai>ter (adhyaya) opens with an enumeration of the 
four sciences (vidyas) broadly constituting the different branches 
of human knowledge on Welfare (Artha). [It will presently be seen 
that these are but the broad divisions each having under it many 
subdivisions]. Kautilya refers to the Manava, the Barhaspatya and 
the Ausaiiasa as amongst the schools of polity he has utilised for 
his treatise.^ He, therefore, proceeds at the outset to reconcile his own 
enumeration of four sciences with tlie three of the Manavas, two 
of the Biirhaspatyas and one of the Ausanasas. There is no conflict, 
he assures us, I ctween liini and his predecessors : Anviksiki, TrayT, 
Vartta, Dandanitis ca these are his four. Now, the Manavas, he 
says, have not mentioned Anviksiki, as it is of a piece with Trayl 
(the three Vedas — Bik, Yajuh, vSaina). Trayiviseso hi anviksiki, 
The Barhas]:>atyas again omit Trayi. This omission is explained 
by Kautilya saying that for those who are versed in the affairs of 
life the three Vedas indeed envelop everything — sariivaranarndtrahi 
hi irayi lokaydtrdvidah . lastly, the Ausanasas speak of Dandanlti 
as the only science. Kautilya explains it saying ‘Verily, in Dandanlti 
all sciences are rooted’^ — iasydh hi sarvavidydramhhah pratibaddhah. 

What then is Anvik.siki and what are the respective jirovinces 
of the other broad divisions of knowledge? The following passage 
explains it : — 

Sdhkhyajii yogo lokdyaiayh cety anviksiki : dharmdidharmau 
trayydm ; a/rthdnarthau vdritdydm ; naydnayau dandanttyam ; haldhale 
ca eidsdni hetuhhiranviksamdnd anviksiki lokasya upakaroti, vyasane 
a b hy u d ay e c a bud d h i i n av as I hd Pay a t i p raj n d-v a k 3 ’ a- k r i y a- v ai^ d rady am 
Ca karoti. 

Anviksiki has for its ingredients Sahkhya (reasoning, from 
cause to effect) Yoga (discipline), and Dokyata (social conscience). 
The triad of Vedas deals with right and wrong ; Economics (vartta) 
with wealtli and want ; Penal science (Dandanlti) wn'th the guidance 
of conduct, with oliservance and breach. Hence Anviksiki would 
apply to all. It is that knowledge which enables one to see things 
in their relation of cause and effect and to apply them to life. For 

1 See I/ect. 

2 Cf. Aitareya TTpaaisad Chap. Ill, v. 99. 

Majjei irayi dandanltau iiatayCim, “the three. Vedas founder if penal science 
is destroyed.^’ 
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without examining things in their causal relations and in their 
practical applications no science can exist or thrive, no undertaking- 
can succeed, no duty can properly be performed. ‘'The examination 
of the applicability or inapplicability of all these (Ithe four) with due 
reference to cause and effect is Anviksiki'. It is of service to 
mankind, in prosperity or adversity it keeps the mind even and 
makes men proficient in intellect, speech and action”. Indeed, it is 
the light that lighteth all sciences. 

* Pradtpah sarvavidydndrii updyah sarvakarmandm 
A fray ah sarvadharmlinani sasvad dnvlkAzi ynatd 

Artha<?iristra I. (ii). 

The next adhyaya deals Avith Trayi, the triad of Vedas — Rik, 
Sama and Yajuh. It is to be remembered, Xautilya adds, that the 
Atharvaveda is also to be regarded as Veda. S<^> also Itihasa, such 
as the Pnranas, the Mahfd'harata. In fact, the last mentioned is 
often called “the fifth Veda”. Further, the Vedas include the 
l)ranches of knowledge called the Vedangas, namely, v^iksa (science 
of pronunciation and eupliony, Kalj>a (science of rituals), Vyakarana 
(graniiriar), Nirukta (Vedic glossary), Chhaiidas (science of metre, 
prosody) and Jyautisain (astronomy and astrology). The Vedas, 
it is stated, maintain the four orders — Brrihmana, Ksatriya, Vais>'a 
and v^iidra in their respective spheres of duties. These four orders 
were then, so to speak, the steebframc of society and the value of 
all action, good, 1:ad or indifferent, had to be assessed with reference 
to that social frame-u'ork. It is easy to realise that a comprehensive 
treatise of tliose days on royal ])olicy (Rajadharma) , with a 
diSvSerta’tion on tlie scope and ])rovincc of penal science, no inatter 
how secular its standpoint might be, mnst needs treat of the caste 
(Varnasrama) system. Hence it is that Kautilya deals with it so 
as to ])e in contact with concrete realities of life. 

In the next section Kautilya deals with Tw'onotnics (V'artta) 
vvhich treats of agriculture, animal husbandry, trade and commerce 
— Krsi pampalye hdnijyani ca vdrttd — It is liere shown as to how 
Vartta and Dandaniti are related. Then follow a few pregnant 
sentences which may be taken to define at once the function and 
the outlook of Penal Science : 

Anviksiki trayi vdritdndm yo,i^akscma.sddhano dandah^ iasyanltih 
dandaniti h; alah d haldb hart hd, lab h d hapa rirak.ui nl raksitavivard hand, 
vrddhasya^ tlrihesu pratipddanl ca ; tasydm dyattd lokaydtrd ; tasmdi 
lokaydtrdrthl nityam udyaiadamdah sydt, Na hi evamvidham 
vafopanayanam asii bliiitdndm yathd dan dak Hi dcharydh, 

^ Cf. Katlio{>oni'sad, ValH T. 2. 

♦ * * Yogaksemad vrnite, which is explained as aprdpiapt dpana prdpta 

paripd la narUp a Yoga k s em ahetoh. 
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'‘The application (of proper methods) and realisation of 
anvfk§iki, trayi and vartta arc the function of Danda. The science 
that deals with it is Dandaniti (Penal Science). It helps acquisition 
of the unacquired, protection (or preservation) of the acquired as 
also its augmentation, and sees to its use or bestowal in the right 
manner (on right ot:)jects). The affairs of the world depend on it. 
Hence those who wisli to prosper in the world should always exhalt 
(raise high) Danda. Verily, say the preceptors, there is nothing so 
well adapted to win man’s submission as Danda”. The statement 
contained in the last sentence does not i>ass uncliallenged. In 
Kautilya’s estimation, it calls for qualification. Hence follows his 
criticism thus ; 

Net4 KautiJyah : tiksna dando hi bhuidndin udrejanlyak ; mrdu 
dandah paribhuyaic : yatfidrlJiadandah pujyah ; suvijridtapranito hi 
dandah prajd dhariyuirffiakdmair yojayali ; duspra\ntah kdmakrodhd- 
bhydm ajhdndd- vdnaprasfhci parivrdjakdnapi kopayati kiinanga punar 
grhasthdn ; apratnlo h i mdisyanydyamudhhdvayaiv — haUydnabalam 
li i gras a t c da. ) i d a d h ard b h d 7 ’ c t c n a gu /> / a h p ra b hav a. i Hi . 

In other words, that is not the whole truth, says Kautilya. It 
has to be added that the principles on which Danda rests are as 
follows: ‘‘Punishment, if too severe, alarms men; if too mild, it 
frustrates itself. Punishment, according to deserts should be 
encouraged. Punishment, ])roperly determined and awarded, 
make tlic subjects conform to dharma (right), artha (wealth) and 
kania (desire). When im])ro])erly awarded due to ignorance, under 
the influence of lust and anger, it enrages even hermits and (religious) 
mendicants, not to si)eak of householders. Jhinishment una warded 
uould verih' foster the reghne of the fish /.r., in the absence of the 
u]>liolder of law the strong would swallow U]> tlic weak. Protected 
by the uj)holder they wouhl prosper.” 

In conclusion, Kautilya thus formulates his position that all 
sciences are rooted in Danda : 

Tasmdd dandamulds tisro vidyah- Hence the three (other) 
vidyas or categories of knowledge given by him as abov^e have their 
root in I) inda (punishment). It follows that if Dandaiuti (penal 
science) goes, everything goes. 


MANU 

How does Manu view the place of Penology in the vSclieme of 
sciences ? There are a few points of difference in details between 
the treatment b}" Kautilya and that by Manu, but they are more 
apparent than real. The seeming difference arises from the fact 
tliat in the days of vSumati Bhargava there was no longer any need 
for elaborate analysis, or elucidation, to define the boundaries of 
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Penal Science. Hence we find Manu practically condensing the 
the whole subject into one verse. In considering ^ the 
appropriate sources from which knowledge of the different vidyis 
(sciences) is to be acquired he says : 

Traividyehhyastraytm vidydm dandanitim ca 

Anmksikim cdimavidydm varttdrambhdmica lokatah VII. 43 

The three Vedas (Trayi) are to be learnt from persons well- 
versed in them. They as well as the other four Vidyas, namely, 
the eternal science of Dancjaniti, Anviksiki, Atmavidya as also 
Varttarambhas (affairs relating to Vartta or economics) — are to be 
learnt with due regard to loka (the world i.e,, social values). It will 
be observed that in place of the Arthasastra classification giving 
four vidyas, here are mentioned five of which Trayi, Daridaniti, 
Anviksiki and Vartta are common to both classifications. Manu 
introduces a new one, Atmavidya, as a separate category. He 
further takes out loka, one of the factors mentioned by Kaufilya 
as constituting Anviksiki, and applies it equally to all the five 
vidyas. It will be remembered that Kaufilya analysed Ai;iviki?iki 
as being comprised of three ingredients— Saiiikhy a (reasoning from 
causes) Yoga (discipline) and lokayata (social values). Kullukabhatta, 
jManu’s commentator, interprets Anviksiki as only Tarkavidya — (the 
science of reasoning) and means by Atma-vidya (which he also calls 
Brahma-vidya) what appeared as Yoga in Kaufilya. The close con- 
tact with the actual problems of life, however, is maintained, as in the 
Arthasastra, by the injunction that all the vidyas are to be acquired 
with due regard to loka (the world). Thus, though the route is 
different, the goal is the same, namely, to plant all scientific 
knowledge, including penal .science, on the bedrock of experience, 
that is, loka or lokayata, however one may choose to call it. It is to be 
observed that Manu assigns to Atmavidya equal position witli 
Dandaniti, Anviksiki, Viirtta and Trayi, and adds that all these have 
for their common background loka, i.c., social conscience or the 
consciousness of moral values evolved by society. 

It is worth while considering this in some detail with a to 

elicit from this couplet the philosoidiy that lies imbedded therein. 
This is how the commentator Kulluka interprets Manu’s Atmavidya. 
which, it should be noted, is intimately connected with Anvikski, 
and Tarkavidya : 

BhUta-pravrtti-prayukiyupayogintm Brahmavidydm ca abhyu- 
dayavyasanayor harsavisdda pra^amafiahetum s^ikseta.^ 

* The hast few words of this passage magnifying Atmavidya are 
reminiscent of Kautilva’s characterisation of jlnvlk.siki — lokasya uhakaroti 
vyasane abhyudaye ca buddhitn avasthdpayati prafndvSkya kriydvaiidradyam 
ca karoti. See p. 102 supra. 

• J4 
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In other words, Atmavidya is (that branch of knowl^ge which 
supplies) the means adapted (upayoginim) to the attainment 
(prayukti) of human desire (bhuta-pravrtti) with the aid of social 
values (lokatah). This little sentence contains within it the whole 
philosophy of Riesponsilnlity as evolved by the Hindu penalists of 
old. It raises a world of ideas quite different from the orthodox 
doctrine which goes by that name, and which is more or less rigidly 
tied to the so-called doctrine of free-will. 

What, according to Hindu penalists, is the basis of danda or 
punishment? Where would they fasten responsibility? How would 
they tell the act, or the -actor, for which or for whom, the social 
reaction called punishment was deemed just and proper? *‘The 
problem of responsibility,** says Tarde, “is connected with the 
philosophical search for causes and is but an application of the latter, 
but a very arduous one, to the study of the facts relative to man 
living in society.** If, indeed, an individual l)e the primary cause 
of his guilty act then he must be absolutely responsible for it. This 
has given rise to the doctrine of free will, which believes in a divine 
attribute bestowed upon man, whereby he becomes the creator of his 
own act and thus becomes fully responsible for it. Liberty in this 
sense is a kind of “ex nihilo** creative power. The idea of 
punishment is very often deeply tinged by this idea of absolute 
liberty. What else can a man deserve but to be severely punished 
for an act, for which he must be deemed to be the primary, perhaps 
the sole, cause? If, on the other hand, instead of being the sole 
or the primary cause, the individual, like every other object met with 
in real life, be only a secondary cause, itself affected and determined 
by other causal agencies, for the better or for the worse, the 
responsibility assignable to his act cannot be absolute or unlimited. 
It would at be.st be relative and limited. This has given rise to the 
doctrine of detenninism. Opinion has swung like the pendulum from 
the one extreme to the other. For centuries the libertarians have 
waged a war against the determinists, unwilling to admit that the 
quality of human action can under any circumstances be regarded 
as determined ; while for centuries the determinists have paid back 
by denying that the category of causality can ever be properly 
applied to human action which is but the resultant of circumstances — 
“a stitch in the tissue bound about by phenomena and woven by 
necessity**. The controversy pretty nearly brought about an impasse. 
But in course of time the question came to w^ear a different aspect. 
LibertarianivSm has now learnt the lesson that the so-called free will 
is not absolutely free. Determinism too has learnt the lesson that 
human action though determined is not absolutely detertnihcd. 
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Hence, there w causality in all human action even though ft may 
not be causality in the old libertarian sense. The study of causal 
relations, therefore, is not outside the scope of responsibility for 
human actions. The old Hindu penalists from the commencement 
had a clear conception of this central idea, and they accordingly 
assigned to samkhya, the discerning of causal relations, a prominent 
place in the study of penology. 

Yoga is a category of knowledge which plays a predominant 
part in human action, in the concepts of right and wrong. It is 
difficult to convey the real meaning, underlying the word yoga. 
Ordinarily, the word is understood to mean, training or discipline 
of the body and the mind with a view to abstract meditation. 
Indeed, the whole science associated witli the name 
of Pataiijali is popularly thought to treat of a kind of physical and 
mental gymnastics. The real meaning, however, is to be culled from 
the root-word 'yuja* to apply. It refers to the application of means 
suitable to the attainment of ends. When the end is to attain mok^a, 
or liberation of the soul, one must apply oneself to a certain course 
of discipline of the mind and body, whereby the soul may attain to 
the state of beatitude in which the distinction between the individual 
and the universal soul is obliterated. This is Yoga on the spiritual 
plane. But there is Yoga on the secular plane as w'ell, and that 
consists in the apidication of proper means lo the attainment of 
particular material ends. The nature of the means will dexiend on the 
nature of the end. If the end be the acquisition of wealth, the means must 
be adapted to that end. If the end I c to attain knowledge and luring 
it to perfection, the means must be specially adapted to that end. 
If the end be simply the gratification of the flesh, the means must 
be adapted to that end. If, again, the end be the protection of 
society, or preservation of the social order, the means must be well 
adapted to that end. Thus, in the actual world in which we live 
the application of particular means to particular ends constitutes the 
royal road to success. And this must be done with due regard to the 
realities of everyday life, the standard of excellence of actions 
being largely determined by the current estimate of social values. 

What is Kulluka’s exposition of Manuks yXtniavidya but an 
enunciation of the above fundamental principle ? In this respect, it 
has a clear ring of modernity. Brahmavidya (or Atmavidya) 
supplies suitable means (upayogimm) to the attainment (prajukti) 
of human de.sires or objects (bhuta-pravftti) . And this Atmavidya 
depends on due regard being paid to social values (loka). This 
doctrine has a strange family resemblance with the modern doctrine 
,that identity is the bAsis of moral responsibility—an identity that 
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runs through one’s individual and social existence made up of ideas, 
habits, opinions, beliefs, aims and aspirations. When an act or 
omission conforms to this settled background it is called right, 
when it goes counter, and does violence to this individuality, it is 
told off as wrong. A nation may have its own individuality or 
identity, even as a man has. As for the man, his individuality 
or identity has a three-fold basis — ^physiological, psychical and social. 
As Trade observes, * ‘there is a teleology running through them all 
and it is this adaptation of means to ends that forms the basis of right 
and wrong acts. If consciousness disperses itself or becomes united 
with the Organism, it lowers or raises itself, contracts or enlarges, 
lets go of itself or fortifies itself, in conformity with its social 
surroundings”.^ There is little dicerence between the above doctrine 
of individual and social teleology and Kulluka’s commentary on the 
category of Atniavidya or Kautilya’s exi>osition of Anviki^iki. Another 
significant passage from Tardc will vshow the striking similarity 
between the ancient and the modern. He says : “Now lei us observe 
that all our conscious and thought out actions, a thin but continuous 
current, stretching from the cradle to the grave, are the practical 
conclusions, formulated and implied, of what we may call a 
teleological syllogism, whose major premivSe is a desire, an object 
which one suggests to oneself, and whose minor premise is a belief, 
.an opinion bearing on the best means to be taken in order to attain 
this end. I want to eat some bread ; now I believe that the best 
means by which I can satisfy this desire is to labour ; therefore, T 
ought to labour. Here we discern the germ of duty ; it is not the 
social duty as yet, it is but the juirely individual duty, but we shall 
soon perceive the analogy belween the two, and that the latter is 
but the underlying principle of the former. However that may be, 
it follows from the preceding statement that, while the major and 
minor premises of the syllogism of finality formulated by the 
individual, that is to say, his objects and his ideas, are the products 
of social manufacture, it is the same wdth the duties — be they 
individual or social — of the individual, conclusions of this usual and 
universal formula of reasoning”.^ 

This conception of right and wrong, that is to say, the view that 
commendable actions are those that are adapted to the attainment 
of human ends with special reference to social values, and that 
punishable acts are those that offend this standard of Atmavidya 
cum loka, does not lower the concept of responsibility or lake away 
from the reality of moral or legal sanction. On the contrary, it 

' Tardc, Penal Philosophy, p. 118. 

^ Tat(\e, Penal Philosophy, p 100. 
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may almost be said that the orthodox ideas of virtue and vice, of 
ri^ht and wrong, of worthiness and unworthiness, divorced from the 
social background and seeking to establish themselves independently 
of the physiological, psychological and social teleology which forms 
the solid basis of human actions, lose themselves in abstraction. With 
bhuta pravrtti for the major premise, and w^ith upayoginim 
Brahmavidyam for the minor premise the conclusion of prayiikti that 
follows leads to the path of duty with a reality of conviction which 
must be more forcible than that based on abstractions. This, in short, 
is the fundamental viewpoint of Hindu penology. 

THE king and DANDANITI 

I have already observed that in the literature of Hindu penology, 
Dandaniti (penal science) and the King are almost synonymous; and 
the two are used intercliangeably. There is ample evidence of this 
in Manti. Among others the following verses in the seventh chapter 
will illustrate the propo.sition that the King is regarded as the 
personification of Dandaniti : 

Arajake hi lokesmin sarvato vidiule hhaydt. I 
Raksdrihamasya sarvasya rdjdnmnasrjat prabhuh^ W 

VII. 3. 

Tasydrthe sarvabhutandm gopatdram dharmamdtmajam I 
Ihahmafejomayam dandamasTjat purvayrnH^amh i( 

VII, 14. 

Taisya sarvdni bhuidni sthdvardni car ant ca I 
Bhayddbhogdya kalpanie svad harm anna calanti ca II 

VII, 15. 

Tam deiakcilau ^aktirhca vidydm cdvcksya taitvatah t 
y athdrhatas sa\mpranayennarcsvanydyavartisu i I 

VII, IG. 

Sa raja puruso dandah sa netCi ^dsiid ca sah I 
Caiurndmdiramdndm ca dharmasya praiibhussmrtah II 

VII, 17. 

Dandah sdsii prajdh sarva danda evdbhiraksaii 1 
Dandah suptesu jdgarii dandam dharmam vidurbudhdh II 

VII, 18 . 

Samiksya sa dhrtah samyak sarvti ranjayati prajdh I 
AsamJksva pranitastu vindSayati sarvatah II 

VII, 19. 


J Valopi navamantavyo manu§ya iti hliumipah. 

Mahatf devata liyesa nararupe<na tisthati — VIJ, 8. 

“Rven if he he a boy, he must not be regarded with scant respect, thinking 
he is a nierji man, for, verily, it is the great deity residing in the form of 
a human being*\ 
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''Without the King the world would be in terror (at the hands 
of the powerful). Hence the Lord for the protection of all has 
created him (the King)^ — Ver. 3. For the protection of all created 
beings and for his good ( the good of the King) God has created out 
of the supreme fiery essence his son Danda which is righteousness. — 
Ver, 14. It is for fear of this (Dan^a) that all created things, mobile 
and immobile, in the enjoyment of their respective rights do not 
deviate from their respective duties. — Ver. 15. The King shall 
ordain punishment to offenders (law-breakers) according to the merits 
of each case, having carefully examined it with special reference to 
the place and time (of the offence) and the capacity and knowledge 
(of the offender). — Ver. 16. Verily, danda is the King, the puru^a 
(or the one that functions), the governor and the regulator. The 
l^sis regard him as the safeguard of the functions of the four 
orders. — Ver. 17. 

Danda rules over all the subjects. Danda is indeed the protector. 
Danda keeps awake while all are asleep.^ The wise know Danda to 
be Righteousness — Ver. 18. Dancja administered with discrimination 
conduces to the happiness of subjects, but used with indiscretion 
leads to destruction — Ver. 19. 'The next verse gives an account of 
the chaos into which everything will plunge if the King does not 
administer Danda in the i)roper way : "If the King fails 
unremittingly to administer punishment to offenders, the strong will 
torture the weak like fishes fried on grid-irons.^ 

INDIVIDUALIZATION 

As regards the principle to be followed in the administration of 
punishment there appear to be general directions given in Manu. 
The outstanding feature of these directions is that they take into* 
account not only the objective circumstances of the offence but also 
the subjective limitations of the offender. In this respect the penal 
science of Hindu India ranks on the same level with the most 
advanced systems of the present day. Let us take a passage which 
was quoted above ; 

Tam deJakdlau saktim ca vidydm edveksya tativatah. 1 

Yathdrhaiah sampranayen naresvanydyavartisu. II 

Manu. VII, 16. 

‘ Cf, the Lnglish Doctrine of the King’s Peace which hovers about the 
highways and Sie by-w^ays, which overshadows all abodes, and all the 
cardinal points of the compass — Lect. II. 

'' Cf. iriukraniti. Chap. IV, Sec. 1, Verses 101—2 : /'All the methods and 
means bear fruit through the King’s policy of punishment. That is the 
great stay of virtues”. Compare with this the modern dictum of Dean 
John H. Wiginore of the North Weetern Law School U.S.A., that the 
deterrent theory is the ”King-^iii of the Criminal Law.” 
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^‘The King shall ordain punishment to law-breakers according 
to the merits of each case having carefully examined it with special 
reference to the place and time (of the breach) and the capacity and 
knowledge (of the law-breakers) . To get the full import of the 
principle laid down in the Sbove passage we have to read it with 
another in Chapter VIII of Manu, along with the commentator's 
observations thereon : 

Anubandham parijndya deJakalau ca iaiivatah. I 

Sdrdparddhau cdlokya dandam dandy esu pdiayet. II 

VIII, 126 

‘'After considering scientifically (tattvatah) causative tendencies 
or repeated inclinations (in the offender) and the effect of place and 
time, of capacity and incapacity, according to antecedents and 
consequents, one should award punishment". This free rendering 
of the text is based on the commentary of Medhatithi, the learned 
commentator of Manu, who thus elaborates the meaning of the above 
verse : “This is the parent verse regarding offences called punishable 
or not. The dispensation of punishment should be ordained every 
where following this explanation. In the context, ‘anubatldha* 
stands for repeated inclination or generating tendency. Whatever 
(or whoever) induces him to that act, fully knowing that (or him)- 
whether (he does it) owing to the huneer of his relations, or the 
company of religious associations, or addiction to wine, gambling, 
etc., or to the promoting of mistaken ideas, or with his own will 
guided by others — these are instances of ‘anubandha*. 'De^a' me^ns 
village forest, wilderness, water, motherland, land of birth, etc. 
‘Kala' means night, day, etc.; times of plenty and scarcity ; 
childhood, youth, etc. 'Sara' means capacity and incapacity, riches 
and poverty ; "aparadha* may be of eighteen kinds. Having carefully 
decided all this according to antecedents and consequents, one 
should so ordain punishment that established order may not fail".^ 

As stated in the last lecture the text of Manusmrti as proi)ounde(l 
by Suinati" Bhargava is of the 2nd century B.C., whereas the 
commentar}^ is of the 9th century A.D. It is interesting to note in 
Blackstone (16th century A.D.) the same idea expressed in pretty 

^ Uktanuktadandyesvaparadhesu matrkoslokoyam. 

Btadarthanusarariena sarvadaiidaklptih kartavya, 

Tatra paunahpunyena pravrttiraniiT>andhali pravrttikaraiiaiTi vfi. Aniibadhyate 
prayuiyate yena tasmin karrnani tarn pariiiiava kimavatnatmakutumba- 
ksuddavasayena dhartna uta sangena va atha fnadyadyutadi.satindatava tatlia 
praraadadbuddbipfirvam va paraprayukt^s.sveccbaya vetyadiranubaiidhali. 
D^so gramaranyagrahaiala jantnaprasavaibhuniyadih. Ktilo naktathdiyadih 
subhiksadurbhiksabalvayauvanadih. S?irahsaktva.4aktt adhyatvadandrye. 

Aparadho*stadaj5anarh padanainatiyatamah. Htatsarvam paurvaparyena niriipya 
tatha dandam pStay^t kuryat yatha sthitih samsariki lia bbraSvatiti — 
M<idhatithi. 
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nearly the same words : ^'The age, education and character of the 
offender ; the repetition (or otherwise) of the offence ; the time, 
the place, the company wherein it was committed, all these, and 
a thousand other incidents, may aggravate or extenuate the crime* 
The 128th verse points to the supreme duty of the King justly 
to mete out punishment, and the retribution which would pursue 
him, should he fail to keep to the standard : 

Adharmadandanam loke yasoghnam Klrtindianam. I 
Asvargyam ca paratrapi tasmdt tai parivarjayei. It 

VIII, 128 

^‘Punishing unjustly in this world ruins reputation and destroys 
fame. In the next also, it deprives one of heaven and hence it 
should be avoided**. 


vSEEMTNG LACK OF SY8TEM 

In Chapter VIII of Manu are to be found a variety of topics all 
mixed up together. How the King should adjudicate in the law 
courts, how he may delegate his authority, what should be the 
composition of the tribunal, when he may not personally adjudicate, 
what principles must guide the tribunal appointed, what principles 
must govern the determination of lawsuits, what are the various 
classes of suits and proceedings — these form the subject-matter of 
the first portion of the chapter. As it proceeds, the subject ramifies 
into proceedings for protection of infants, widows and trusts, rules 
for forfeiture, escheat, compensation and fines ; rules for pleadings, 
for summoning of witnesses, for qualifying, disqualifying and 
exempting witnesses, for production and shifting of evidence, for 
admissibility or otherwise of confessions, for administration of oaths, 
for trial by ordeal, for punishment of i)erjury, and .so forth. Ai)art 
from law like the above udiich is largely i)rocednral, there is 
substantive law laid do\Mi for various kinds of breaches, such as 
those arising from transactions of debt, deposit, mortgage, trusts etc., 
from boundar}^ disjmtes, from disputes about remuneration of priests 
(for ceremonies or sacrifices performed), disputes between owners and 
keepers of cattle, etc. In the same chapter, again, is to be found the 
law relating to deceit, defamation, abuse, a.ssault, battery murder, 
manslaughter, other crimes of violence, offences relating to 
coins, weights and measures, offences against sexual morality 
and against the integrity of the family etc. Some of these 
at the present day uould give rise to actions on tort as well as to 
criminal prosecution, whereas the others would only be punishable 

‘ Blackstoue*3 cotiimentaries on the Laws of England, Vob IV, pp. 15-lf. 
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criminally. To the modern penalist, this may seem strange and 
difficult to account for, specially because there was no dearth of acute 
thinking or subtle discrimination among the ancient writers when 
they attacked fundamental qtiestions like the principles of liability, 
or the exact scope and province of penology. The difficulty may, 
how^ever, be somewhat obviated when it is remembered tliat in that 
early stage of Hindu society the sinrtikaras were more directly 
concerned with the principles of good living as laid down by the 
‘ iSastras. Law (Vyavahara) has no doubt an importance of its own. But 
in the eyes of the sinrtikaras it was after -all only one of the factors 
that made for gxx)d living. The code of good living (acara) itself 
was of supreme moment, and so was the code of atonement by 
expiation and penance (prayascitta). Law (Vyavahara) was good 
only as a half-way house in righting the wrong done by the la\\- 
breaker. The final atonement could only I e effected by change of 
heart, or true contrition in which the body and the soul had I oth 
their due share of j>enance. This was to be sought by i)ra,vascitta. 
Hence perhaps it did not matter so much at the time as to whether 
an offence, to be met by punishment or fine, was treated along witli 
a breach that was to be met by compensation or betterment. They 
were after all equally offences against good living, as enjoined l)y 
the sastras. 


SUPREMACY OF THE BRAHMANA 

One of the things that strike a inoderner as anomalous is the 
excessive inequality of treatment accorded by the lavN’ on the ground 
of superiority or inferiority of caste. This, point is w^orthy of 
consideration. Here are a few instances of differential treatment : 

In respect of a Brrdunana, a death sentence must be commuted 
to one of shaving the hair of his head ; death sentences may lje 
l>assed on members of all other castes (Chap. VIH, Ver. 379). Let 
him (King) not kill a Bralimana even if he be found guilty of all 
the crimes he must banish him (Bralimana) from the realm unhurt 
and vvith all his possessions — ^Ver. 380. A more licinous sin exists 
not in this world than killing a Bralimana ; let not a King even 
think of .such a project in his mind — Ver. 381. P'or having sexually 
visityd a woman of any twice-born caste whether unprotected or 
lirotected (by her husband), a fsudra shall be punished with tiie 
mutilation of his reproductive organ and a confiscation of all his goods 
and estates in the former case and in the latter case he shall pay 
the penalty with his life, and all his goods and estates shall be 
escheated to the sovereign.-— Ver. 374. A Vai^ya, found guilty of 
carnally knowing a protected Brahmana w/oinan shall be punished 

• * - e ■ 
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with imprisonment for one year, after which all his estates will be 
escheated to the King. A Kjsatriya, found quilty, of the same 
offence, shall be punished with a fine of one thousand panas^ and 
his head shall be shaved with urine. — Ver. 375. A Vai4ya and a 
K.^atriya found guilty of carnally knowing an uni)rotected Brahmana 
woman shall be respectively liable to pay five hundred and one 
thousand Panas (to the King). — Ver. 376. Either of them, found 
guilty of carnal knowledge of a protected Brahmana woman shall 
be punished as a Sudra guilty of the same offence or burnt in a 
hay-stack.^ — Ver. 377. For having forcibly ravished a protected 
Brrdimana woman, a Brahmana shall be punished with a fine of one 
thousand panas ; for having known such a Brahmana woman with 
her knowledge and consent he shall be punished with a fine of five 
hundred panas.^ — Ver. 378. It is quite clear from the above 
illustrations that there was an ascending and descending scale of 
severity of punishments, according as the caste of the offender was 
inferior or superior. The higher the caste, the lighter the punishment 
prescribed for it. 

As regards the Brahmana, in particular, this preferential 
treatment is somewhat intelligible having regard to the times when 
Manusnirti was compiled by Sumati Bhargava. It was the Sunga 
period of Indian history when the Brahmana, and not the Ksatriya, 
who seemed for the moment to have lost his martial spirit, that 
saved the country from foreign aggression. Hence, apart from 
his person being sacrosanct on account of his high birth, it was 
thought perhaps that society needed for its own security that the 
Brahmana should be accorded special protection. But, apart from 
this circumstance which relates to that period only, there can be no 
doubt that he enjoyed special immunity on the ground of his exalted 
position as the spiritual leader of society. 

FOBMvS OF INDIVIDUAUZATION 

An agreeable contrast is presented by provisions relating to fines 
in the same Chapter which visit the higher and more prosperous 
classes with punishments of greater severity. Even the King is not 
excluded from the operation of this principle “For the offences for 
which an ordinary person would be i)unished with a fine of one 
Kar.sa])ana a penalty of one thousand Kar^^apana should be inflicted 

* Kitrhty rattis of copper is called a panah or karsa panah. 

2 Note tile difference between Verse ^7 and Verse 375 as to the penalty 
prescribed. The commentator Kullukabhatta reconciles the apparent disparity 
by observin^ji' that Ver. 377 must refer to the special case of seduction of 
a virtuous woman for which the dra.stic punishment is prescribed. 

^ For similar inequalities see Mann, Chap. VIII, Ver. 279-“283 ; VIII, 
Verg, 136. 



XBCT, VI ] 


FORMS OF IKBIVIDUALIZATION 


115 


on the King if he is found guilty thereof — Ver. 336. For halving 
committed theft, a Sudra, cognisant of the law, shall ‘be punished 
with a fine eight times the usual one in value ; a Vailya \Aith a fire 
sixteen times ; a K^atriya with a fine thrity-two times ; and a 
Brahmana with a fine sixty-four, a hundred or a hundred and 
twenty-eight times the usual one in value. — Ver. 337-338. A 
Brahmapa if he wishes to take even his just fees for teaching (a pupil) , 
or for performing a religious sacrifice, from the hand of one whoir 
he knows to be a thief ( and which money he knows to have beer 
obtained by theft) shall be liable to punishment as a thief. — Ver 340. 

Punishments may be of three classes. ‘^By the three lawful 
expedients of Nirodhana (imprisonment), Bandhana (detention) oi 
Vadha, which includes mutilation as well as death. A first offendei 
should be administered warning (Vagdanda). A repeater (i.e., one 
who has committed the same offence for the second time) should be 
administered a strong remonstrance (dhigdanda). One who commib 
the offence for the third time should be punished with a fine, while 
one who commits the offence even after that should be punished with 
mutilation (vadhadanda). If even mutilation does not prove ? 
sufficient deterrent, all these four forms of punishment should be 
together administered*’. — Ver. 129-13f). 

The King is charged with the duty of knowing not only tlie 
laws, but also the customs and usages of different tracts of country, 
of guilds, communities and families and to dispense justice according 
to them and in conformity with the Vedas. “The King, cognisant 
of laws and observing the duties of the (four) several orders of 
society as well as the usages and customs of different localities, of 
guilds, communities and families (not incompatible with the 
doctrines of the Vedas) shall discharge his own duties, f.c., enact and 
enforce laws, recognising the valid autliority of those customs and 
usages”. — Ver. 41. 

The nemesis that attends the King who does not faithfully 
extend protection to his subjects by due administration of justice 
is referreef to in several parts of the chapter ; as also the reward that 
is his if he rules justly and impartially. Here are a few^ si)ccimens : 

“The King receives a sixth part of the religious merit of his 
subjects w'hom he in every way protects and a sixth part of their 
sins if he fails properly to protect them. — Chap. VIII, Ver. 303. 
Whatever Vedic studies do his subjects do, whatever sacrifices they 
perform, whatever gifts they make, and whatever prayers they offer 
to the deity through his properly protecting them, he enjoys a sixth 
part of the merit thereof. — Ver. 305. By huvftilly protecting his 
subjects, .and by punishing those who descTve punishment, the King 
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acquires the merit of a sacrifice which is performed daily with a 
daksina of A hundred thousand cows. — Ver. 306. The King who 
w^ithout protecting his subjects realises from them a sixth part of 
the produce of their fields, revenue, duties, royalties and fines, goes 
to hell. — Ver. 307. The wise have called the King who takes a sixth 
part of the agricultural produce of his subjects without giving them 
rile safety of life and x>roperty, the filth-taker of all’b — Ver 308. 



LECTURE VII 

PENAL SCIENCE IN ANCIENT INDIA (Continued) 
EXPIATION 

Chapter XI of Manusinrti deals with ex])iation. “P'or hav’nK 
done improper acts or failed to do the commendable ones, and for 
having^ been attached to the objects of tlie senses, a man stands 
under the obligation of doing expiatory i>enance. — Vcr. 44. Some 
wise men assert that expiation is i>osisible only for sins involuntarily 
committed, while others, on the precedents contained in the Srutis, 
hold that expiation should also be made in respect of sins knowingly 
committed— Ver. 45. A sin unwillingly committed is atoned for 
by reading the Vedas ; those wilfully committed at the dictates of 
evil imi>ulses require separate expiatory penances. — Vcr. 46. 
Having incurred the obligation of doing an expiatory" penance for 
a sin accidentally committed in this life, or for one done in his 
previous exi.stence, a Brahmana must not associate vsith otlier (pure) 
Brahmanas before he has made the atonement^’ — Ver. 47. Many 
are the forms of ])enance prescribed for different kinds of law-breakers 
who are classified into heinous offenders (mahapatakins) and minor 
offenders (upapatakins). One of two illustrations will suffice to 
indicate the austerities that were imposed on offenders for 
such self-i>urification : ^‘P'or the purification of the self 
a Brrdimanicide shall stay for twelve years in tlie forest, ])uilding 
a hut therein, living on food obtained by begging, and carrying the 
cranium of a liuman skeleton as the token (of his fell crime)- Ver. 73. 
Or, he shall voluntarily make himself the target of arrows shot by 
archers with unfailing aim ; or he shall thrice cast himself in a 
burning fire with his head downward, so that deatli may ensue. 
— Ver. 74. Or, he shall institute any of the following Vedic 
sacrifices, namely, the A.svamedha, the Sarvjit, the Gosava, the 
Visvajit, the Trivrt, or the Agnistut. — Ver. 75. For the c^xi>iation 
of the sin of killing a Brahmana he, self-controlled and sparing in his 
diet, shall travel a hundred yojanas (that is miles), muttering 
any of the Vedas. — Ver. 76. Or, he shall make over all his belongings 
to a Brahmana well- versed in the Vedas, or shall give him a well- 
furnished house, and ample wealth for his living— Ver. 77. Or, 
living on a vegetable diet, he shall walk along the banks of the 
river vSara.svati from its source to its junction with the sea, or 
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observing moderation in food, he shall thrice recite a Vedic Samhita 
each day.*’ — Ver. 78. 

It will be observed that there is a great deal of disparity between 
the different kinds of penances prescribed. Many other verses could 
be cited to show similar disparity. It is reasonable to infer that the 
drastic methods mentioned in verse 74 were meant for 
Brahmanicides of lower casts, whereas the lighter ones, such as 
sacrifices, ascetic living, and reading of Vedas applied to Brahmapas 
only. This is in keeping witli the .spirit and tenor of Manava-dharma- 
^astra, in which the Brahmaiia is all in all. As has been rightly- 
observed, '‘the Brahmaiia, when the Code of Manu was composed, 
was the Emperor of India, he .was the lord of all, his empire 
recognised sub-kings, he had smarted tinder the Mauryan law 
seeking to establish uniformity and equality before the Criminal 
Court (dancla-samata) in contravention of the common law whicli 
was based on caste * * * he claims exemption from caj ital 

])unishment, he argues for a special criminal law for his caste* 


YAJNAVAEKYA 

In Yajnavalkya we find ourselves in a more liberal atmo<sphere. 
The excessive partiality to the Brahmaiia is greatly mcxlerated, and 
tlie Brrihminical privileges considerably cut down. Another 
important feature is that Yajnavalkya tacitly diffrentiates between 
sacerdotal law (dharma) and secular law (vyavahara), treating of the 
latter under a separate chapter (adhyaya). The classification of 
offences remains essentially the same as in Manu, and equal empha- 
sis, if not greater, is placed by Yajnavalkya on expiatory’ penances as 
necessary to mental rehabilitation. As regards the classification 
of offences, we shall wait till we come to the Nibandhas, wherein the 
relevant texts on all topics taken from the writings of principal law- ' 
givers and commentators are carefully collated and considered. But 
it would be more convenient to deal here with Yajnavalkya *s 
treaitmcnt of the subject of exi)iation. In Chapter III 
(Prayascittadhyaya) we find the following statement of the operation 
of the law of karma and of karma-vipaka which literally means the 
rii)ening of actions i.e. the good or evil consequences of human 
action : /‘The consequences of certain actions are brought about 
after the death of the doer ; of certain actions here (while the doer 
is alive) and of certain actions both here and hereafter. Here the 
nature (of actions iXM'formed) is the cause (of those results)— 
Ver. 133. Having suffered the due consequences of their actions, 


1 Introduction to Manu and Ydjiiavalkya — A Basic History of Hindu Law' — 
Tagore Law I.^ctures — 1917 — p. XXI. 
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and then having passed through the existences of lower animals, 
(the transgressors) are then lx>m as the most degraded of mankind, 
possessed of defects and plunged in poverty and wretchedness — 
Ver. 217 ; afterwards, freed from the effects of transgressions they 
are born in high families where they enjoy pleasures, accomx)lished 
in arts and sciences and possessed of wealth — Ver. 218. By omitting 
to do what is ordained and by doing what is prohibited and by 
leaving the senses unrestrained, man incurs his fall — Ver. 219. 

* Therefore, he should here perform i^enance for the sake of 
imrification. Thereby his conscience (antaratma, inner self) as well as 
society (loka) l3ecome siitisfied. — Ver. 220. Those men who do not 
perform expiatory acts, who take delight in transgressions and are 
destitute of repentance go to frightful hells. — Ver. 221.” The 
succeeding three verses name and describe the hells above referred to. 

A whole section— Verses 313-328 — is devoted to definition of 
penances : 

Brahmacharyya (celiliacy, austerity and self-control), compassion, 
forgiveness, charity, veracity, ui^rightncss, abstaining from killing 
(ahiiiisa), abstaining from theft, sweetness (of words and temper), 
controlling the senses — these are denominated yama (restraint) — 
Ver. 313. Ablutions, (practice of) silence, fasts, sacrifices, the study 
of the Vedas, controlling the i)assions, serving the religious preceptor, 
purity, abstaining from anger and intemperance — these are termed 
Niyamas (observances). — Ver. 314. When a man lives on cow^s urine 
and dung, milk, curd, ghee (clarified butter), and water with Kusa 
grass steeped in it, and the next day observes a fast, he is said 
to practise the penance termed Sdntapana — Ver. 315. When a man 
performs a Santapana for six days, subsisting each day on one of the 
aforesaid articles, and fasting on the seventh day, he is said to 
practise a Mahdsdntapana — Ver. 316. A f^arna Krcchra (leaf-penance) 
is said to consist in drinking the decoction of the following in their 
order, namely, the leaves of pald^a, udumhara, lotus, vilva, and 
ku^a grass*. A Tapia Krcchra (hot penance) is said to consiwSt in 
drinking every day one of these things, in their order, namely, hot 
milk, hot ghee, hot water, and fasting one night. — Ver. 318. A Pada 
Krcchra (quarter penance) is said to consist cither in eating once a 
day or once in the evening, or (living) without begging 
or fasting — Ver. 319. This quarter penance in any manner, repeated 
thrice, is said to constitute a Prdjdpatya penance. An Alt Kjcchra 
is this Prdjdpatya penance performed while living on just one handful 
of food — Ver. 320. A Krcchdtikj'cchra penance is said to consist in 
subsisting on milk for twenty-one days. A Pardka is said to consist 
in fasting' for twelve days — ^Ver. 321. A Saumya-krcchra is said to 
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consist in eating every day one of these things in their order, viz., 
oil-cake, tlie water of boiled rice, buttermilk:, water and barley-meal ; 
and in (afterwards) fasting for one night —Ver. 322. A Tula puru^a 
penance is to be known to consist in eating the abovemen tioned 
articles each for three nights in their order, and q;s tends over fifteen 
days. — Ver. 323. That man is said to be practising a Chandrdyana, 
who measures his morsel of food according to the size of a peacock^s 
egg, increasing the number of morsels by one each day during the 
bright fortnight and similarly decreasing them by one each day 
during the dark fortnight — Ver. 324. Eating anyhow (not more 
than) two hundred and forty morsels of food in one month is another 
form of {practising chandrdyana — Ver. 325. When a man has been 
practising a krcchra as well as a chandrdyana, he should regularly 
bathe thrice a day, mutter sacred hymns and consecrate his morsels 
with the (Tdyairt—VQr. 32d. Tn the case of sins for which special 
mode of expiation is not laid down, purification is attainable by means 
of chayidrdyana. He who practises it for righteousness' sake lives 
(after death) in the same regions as the moon. - Ver. 327". 

Another set of verses (332-311) deals with the penances to be 
performed by a person whose transgression is not known 
(anabhikliydta dosa). These are obviously beyond the province of 
ordinary law. Nevertheless, there remains the need for piirification. 
Hence the comprehensive conception that every transgression calls 
for a measure which varies according to circumstances : If disclosed 
or detected, the penal law of the land deals with it according to the 
principles laid down. If undisclosed and undetected, it eludes 
the law, but it leaves an indelible scar on the character or individua- 
lity of the guilty man who should, therefore, seek the assistance of 
liis guru or religious i)recei)tor, and ]>urify himself by {proper 
exidation. If he dies before purifying himself, Death (Varna) takes 
him up and effects the purification by oi)ening the door to re-births 
according to the law of Karina. Thus there are three agencies, so 
to speak, for righting wrongs: the King (or the law of the land), 
the Criiru and Varna. This conception occurs again and again. 
It is significant that in the expiatory ceremonies above described one 
does not come across those drastic provisions amounting to self- 
immolation prescribed in jVIanu. The penances required to be 
performed are believed to be calculated to help close concentration 
of the mind and the body and to promote true contrition. The part 
that expiation plays in the Hindu penal system for rehabilitating the 
mind of the offender will appear more clearly when we consider its 
practical application by the authors of the Digests, the Nibandha- 
karas or Jurisprudentes of Hindu Law. 
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DAI^DAVIVEKA 

The Da\i^aviveka of Vardhamana Upadhyaya is a store-house 
of learning on penal science. As usual with Nibandhas, it draws 
its materials from existing sources ; but Vardhamana brings to 
bear upon the coflated texts an analytical mind and a synthetic 
grasp which may well serve as models. The author flourished in 
Mithila in the first half of the sixteenth century.^ In his work he 
makes numerous quotations from the Smftis of Mann, Yajnavalkya, 
Va^is^ha, Narada, Vyasa, Katyayana, Visnu and others, from the 
commentaries of Manusmfti by Kulluka Bhatta, Govindaraja, 
Medhatithi and Narayana vSarvajna, from the Mitaksara of Vijna- 
ne^wara, from the Puraiias, as also from the various Nibandhas, 
viz., Kalpataru, Kamadhenu, Vivadaratmikara, Vivadachintamani 
and from the works of Bhavadeva, Halayudha and Lak^nudhara. 
The quotations from the Vivadaratnakara are copious for the obvious 
reason that the author of the latter, and of the Datidavivcka both 
belonged to Mithila. But Vardhamana makes almost exhaustive 
use of all the other sources on all eSvSential points. His work may, 
therefore, be taken as a complete hand-book on Hindu penal science 
as it was in the sixteenth century. 


SUICIDE : EXPIATION : SELF-DEFItNCE 

WJiile we arc on the topic of expiation it would be convenient 
to consider how it has been elaborated in tlie Dandaviveka. 
Vardhamana deals with it in connection with the right of private 
defence. He quotes Mann’s dictum which lays dowui : ^'A preceptor, 
a child, an old man or a Brahmana versed in the Srutis, when 
charging as an assailant, may be done to death, irrespective of his 
status. There is no fault that attaches to killing an assailant”. He 
then refers to the commentary of N«arayana who opines that, having 
regard to the kind of persons mentioned in the above verse, Manu 
could not possibly have meant to extend the right of private defence 
as against them even as far as to cause their death but only up to 
causing injuries or mutilating their bodies in self-defence. Thisr 
hesitation on the part of Narayana to extend the right of private 
defence even to the point of killing the assailant, if need be, when 
the assailant happens to be a preceptor or a BrMimana, is due to 
the traditional regard for their persons. But Vardhamana observes 
that where the meaning of the text is clear on the face of it no inner 
meaning, different from it, can validly be inferred. Even the killing 

* See introduction by Mah5niahopadliyaya Kamala Krsna Sniftitlrtha to 
his edition of Dandaviveka — Gaekwad’s Oriental Scries, Voi. 
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of a Brahnia^a cannot be wrongful when he comes as an assailant. 
Nevertheless, any act of killing must cause a stain on one’s character 
and it calls for expiation. In coming to this conclusion he quotes 
Angiras : ‘‘The King, the preceptor and Yama (Death) are all 

factors in bringing about purification —the King by means of punish- 
ment, the preceptor by means of expiation, and Yama (Death) by 
means of re-births”.^ Here is contained within a short compass the 
whole Hindu doctrine of moral rehabilitation. No doubt it is in- 
extricably woven into the fabric of the Karma doctrine which not 
only punishes the WTong-docr in this life but in the life after death, 
through re-birtlis. The chastening that a man may have to go 
through after committing an offence is threefold : (1) punishment 

meted out by the King or the law of the land (2) punishment 
meted out by the inexorable law of Karma, in this life and 
(3) in the life after death, Tims the punishment awarded by the 
law of the land is only one of the three well-known instruments of 
purification. 

Rlsewhere, Vardhamana again discusses this to])ic in connection 
with the right of vSelf-defence and the iniquity of suicide. The 
fundamental principle underlying both, says he, is the duty of 
self-preservation — dtmanam ^opayila^ Hence while it is an offence 
to bring about one’s deatli by wilful starvation, by taking x>oison, 
and so forth, it is equally an offence not to defend oneself against 
aggression that may lead to one’s destruction. The prol lem becomes 
hard of solution when the assailant happens to be a person 
commanding reverence as in the case of BhTsma in the Kuru-Pandava 
war. Arjuna felt a natural repulsion from fighting his kitli and kin 
including those whom he held in the highest reverence. Fven Lord 
Krsna, says Vardhamana, found it difficult to give any cogent 
reasons wherewith Arjnna could 1'C tnade to overcome his just 
repugnance. The only way that Krsna could devise was to resort 
to subtle metaphysical arguments to the effect that, after all, death 
was only the separation of the soul from its earthly tenement ; and 
to show Arjuna by .supernatural means that all beings found their 
tibode in Him for all time. Vardhamana concludes by saying that 
when all is said and done, the fact remains that by killing a human 
being, be he an assailant or not, there is an inevitable stain on one’s 
individuality which calls for expiation. 

The moral he draws is as follows: — 

Praksdlandd hi part k as y a durddaspaHanam varam. 

It is better not to have contact with mire than to have to wash it 
off (after contact). Pnt then he adds that this principle of ‘preven' 


Dandaviveka pp, 9-11 — Ga^kwacl*}^ Oriental Series, Vol. DII. 



X.BCT* VII J TOM AND CklMfi; 123 

tion is better than cure* may come into direct conflict with tlie 
principle ‘Thou shalt defend thyself*. To carry out the latter 
principle one must needs attack and vanquish an assailant. How 
is one to reconcile these two conflicting principles ? Further, it is 
not only self-preservation in the inaividual .sense, it must be taken 
also in its collective sense, Sarvaiiid dtmdnam gopayet (By all means 
protect yourself) is to be taken in its larger sense to mean the 
defence of society A tmaraksanaval prajdndm rak^a^tath vikitam. Also 
others who claim your protection iarandgaidndm. Hence on 
the principle of protection of one-self and of other selves it is 
imperatively necessary even to kill a Br^imava when the proper 
occasion arises. He proceeds to solve the riddle by resorting to an 
analogy : ‘Thou shalt kill no sentient being* is the injunction of the 
Sruti. But, again, the Sruti itself lays down that for the purpose 
of sacrifice an animal must Le offered. The antinomy is thus solved : 
where it is a question of sacrifice, a sentient being may justifiably 
be killed. Similarly, in the case of self-defence the assailant killed 
is to be regarded as a sacrifice at the altar of safety, i.e., safety 
either of tlie individual or of the collective body. ^ 

On other essential questions Vardhamana devotes separate 
chapters and collects therein all the important texts from the Srutis, 
the Sinttis and from the various commentaries for critical and 
synthetic treatment. It is beyond the scope of these lectures to deal 
with details. A few of the fundamental questions dealt with by him 
must engage our attention. 

•. i .1^! 

CLASSIFICATION OF OFFENCES 

Under the caption Dandaniniittdni, objects of punishment, 
Vardhamana deals with tlie different offences or transgressions that 
call for the defensive or correct! v^e reaction named dan da (punish- 
ment). Quoting a text of Narada, he sliovvs that the object of 
punishment falls into six broad divisions: 

ManUsyamdranam steyam paraddrCxbhimarsanam I 

Dve pdru^ye praklrnam ca dandasthtiYudni sadviduh 11 
w^hich being translated means, “homicide, theft, violating the 
chastity of another*s wife, two kinds of violence and miscellaneous— 
these are the six subjects of punishment**. 

TOFT AND CRIME 

Proceeding on this six-fold classification Vardhamana makes 
the following observations Civil disputes always originate from 


Jbid/pp, 242-243. 
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greed or ignorance, and so it comes to pass that either the plaintifi 
or the defendant is guilty of false assertion of right, or didionest 
concealment of facts. Thus some sort of punishment has to be 
awarded on the guilty party in civil suits. But the subject matter 
of Dandaviveka has no concern with punishment of such offences as 
follow incidentally from these civil disputes. It concerns the 
suppression of offences which are reported to the King by spies, 
and which are brought before tribunals by the oflScers of the King, 
as distinguished from those wrongs which are tried on a private 
complaint. For example a debt, and its non-repayment 
(rnaddnadayah) is from one point of view an offence. Nevertheless, 
its essence is a civil transaction, and not a crime, although 
punishment may be inflicted in such a case on the guilty party for 
wanton denial of liability. Further, in homicides, and other cases 
of crimes the offender is called up before a Court of Justice for the 
express puri^ose of infliction of punishment after proi>er trial ; 
whereas in an action on debt and the like, the parties are primarily 
summoned not for the purpose of punishment, but for ascertainment 
of the truth or falsity of the transaction, which is essentially civil 
in nature. If a penalty is imx)Osed, it is only incidental. The 
predominant feature of a crime is its quality of causing alarm to 
1 )eoj)le (lokodve jakatvam) . ^ 

The above anabasis demonstrates that the Hindu penalist clearly 
apprehended tlie distinction between civil wrong (torts, whether 
flowing out of contract or not) and crime. Singularly enough, the 
quality that characterises crimes and distinguishes them from wrongs 
of other dCvScription, namely, of causing alarm to lx^ople in general 
is exactly what is conveyed in Western i>hraseology by the terms 
formidability, periculosity, or, to use the Italian exj^ression, la 
lemibilite. 

There is a marked resemblance between the classification of 
offences in Hindu penology and that of Garofalo. It will be 
remembered that Garofalo classified offenders into (1) murderers 
(criminals deficient in pity), (2) thieves (criminals deficient in probity), 
(3) violent criminals, (4) lascivious criminals, or 'cynics’ in the 
French sense of the word. The classification given in Dandaviveka 
is exactly the same, with the exception of the miscellaneous class 
which consists of offences that may not be i)laced under any one of 
the above mentioned heads. Na dfstam yacca purvesu sarvarn tat 
sydt prakirnakam : "That which is not found in any of the above 
mentioned is x)rakirnakarii.*'^ The two kiiids of violence (dve paru.^ye) 

* Dandaviveka p. 32. 

2 Narada — See Dandaviveka . 35. 
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means violence in words of abuse, or violence with weapons, or other 
afflictive instruments. These two together obviously come under the 
third head of Garofalo’s classification. 

The chapter headed Manu^yamarauadanda^ deals with the 
different kinds of punishment prescribed for murder of a Brahma^ia 
by a member of the three lower castes, and vice versa, of a K^atriya 
or a Vai^ya by a Sudra or vice versa, of the circumstances under 
which manusyamdrana may cease to be punishable for murder, such 
* as in self-defence etc., or as being a rash act not amounting to murder. 
An outstanding feature is the liability for killing not only men but 
certain animals, such as a duck, a cock, a peacock, a goose, a frog, 
a wagtail, a mongoose etc. The author also goes into the question 
of proof of murder. He observes that murder is usually committed in 
seirecy and it is diflBcult to trace and detect the culprit, 
not to speak of catching him redhanded. Hence there 

are definite ways and nieajs laid down for detection, which 
he quotes and comments on. When several persons 

participate in the act of killing, he who deals the fatal blow (the 
proximate cause of the murder) is to be treated as the murderer and 
punished as prescribed. The others are to be punished as accessories 
of different kinds according to circumstances such as drmnbhakfi 
(he that commences or sets the ball rolling), sahdya (he that aids). 
dhaya (he that harbours), dosabhdk (participator), mdrgdnudeiaka 
(he that points the way), saslraddtd (he that hands the weapon), 
yuddhopadcsaka (he that advises or orders the fight), and anumodaka 
(he that supports). 

The class paradarabhimarsana is most comprehensive. All 
manner of sexual offences and all varieties of lascivious criminals are 
brought within the scope of the term, namely, seducing of married 
or unmarried women, kidnapping, rape, adultery, incestuous 
intercourse, unnatural offences, indelicate behaviour with women 
whether chaste or unchaste. 

Steya comi^rehends a large variety of dishonest dealings. Apart 
from theft proper, it includes cheating of customers by grocers and 
dealers by means of false weights and measures, manufacture of 
imitation articles ; quackery of various sorts, gambling, bogus 
astrology ; extortion of money by false personation, chanting of false 
incantations ; burgling and i>icking pocket. Theft is defined as the 
unlawful taking of another's property (steyam ndma anadydyikatn 
parcbsva grahanam) , It is differentiated from robbery in that the latter 
consists in depriving other men of their property not surreptitiously 


1 Dandaviveka, pp. 70-79. 
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but by the use of force. Thus stealers are of three kinds : robbers 
{sdhasakrt}, cheats (prakd^ataskara) , thieves {aprakdsa taskara}. 
The punishments of all three kinds of stealers are determined on the 
same principles and on the same lines i.e., by re-imbursement of the 
dei^rived party, by proclamation of the guilt of the offender and the 
infliction of the proper penalty, pecuniary or otherwise, according 
to the facts and circumstances of each case. As usual with other 
subjects, the texts from the Srutis, Smrtis, tikas (commentaries) and 
other nibandhas (digests) are quoted as authorities for the purpose 
of establishing Vardhamanas propositions. 

Parusya is not mere rudeness of speech. It includes assaults 
and other offences of a like nature. Rudeness of speech may be of 
three classes: cruel (nisthura;, obscene (aslila) and severe (tivra). 
Thus various types of slander are brought within this class* of 
offences. Assault may be committed with hands,, stones, cudgel, 
clay, ashes, dust as well as weapons, grdinary and lethal. 

In this connection it is necessary to deal with Sahasa. This is 
an incident that may attach to any one of the different kinds of 
offences dealt with above. It has the quality of aggravating the 
offence. 

Sahasa kriyale karma yai kimcidbaladarpitaiih I 

T alsdhasamiti proklam saho balamihocyatc^ II 

Narad a 

Anything done with violence (v\hich proceeds from the pride of 
power) must aggravate the oflence. Hence vSahasa according to 
Narada falls into five classes, as it may attach to any one of the 
five classes of wrongs : 

Manusya mdranam sleyam paraddrdbhimarsanam I 

Pdrusyamubhayamcaiva sdhasarii panchadha* snirtam II 

a^ASSIFICATION OF PUNIvSHMENTvS 

The chapter headed Daiidalihedah deals with the usual four-fold 
classification based on the text of Brhaspati : V dg-danda, Dhig-danda, 
Dhana-danda and Vadha-danda. 

Vdg dhig dhanam vadhas caiva caturdhd kaihito damah I 

Puru^ark vibhavarh dosmh jndtvd iam parikalpayet li 

Bfhaspati 

‘‘Punishment is four-fold, namely, admonition, reproof, fine and 
corporal. It should be meted out after considering the offender, his 
pecuniary condition, and the crime committed by him’\ 

1 Chapter on vSahasa, l^andavivcka, p. 298. 

2 Ibid p. 293. It is to t)e noted that the sixth elass Praklniaka has l>eeii 
omitted. 
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The first Vdg-danda may be taken to mean punishing wiUt words 
i.e., giving a solemn warning such as 'Thou hast acted most 
improperly'. The second, Dhig^dand^, means iiinishing with strong 
censure such as ‘Slianie on thee, thou miscreant’ ; it differs from the 
first in intensity, not in kind. The third, Dhana-danda, means 

punishing with fine which may be of two kinds, fixed and fluctuating. 
Tn certain cases the fixed fine may easily be imposed. Certain other 
cases do not admit of such easy handling. xMlowance must be made 
* in the latter class of cases for some elasticity in view of repeated 
inclinations to offence and other circumstances, such as violence 
attending it. When the offence is accompanied !>y violence the 
punishment must be graded according to circumstances, to fit 
pra^hama sdhcisa (violence of the first order), madkyatna s^hasa 
(violence of the second order), and uttama sdhasa (violence of the 
last or extreme kind). 

V^adha-danda requires detailed treatment, Viidha may be of 
three kinds piciana, angciccheda and pramdpana. Pidana (afflicting) is 
sub-divided into four modes : (i) tddana such as whi])[>ing or 

flovging, (ii) avarodhana or restraint of liberty by means of im- 
firisonment, (iii) handliana, restraint of liberty by chaining, fetters 
and the like, without actual impri^x>nment, and (iv) vidamhana 
i.e., exposing to ridicule and humiliation such as by shaving the 
head of the offender, making him ride on an avSS, branding his person 
with a mark denoting his offence, jiroclaiming his offence with l^eat 
of drum, making him patrol the city, etc.’ 

Angaccheda, mutilation, may Ix' of different limlis and organs 
of the body. Manu mentions ten kinds of mutilation. ]h*Iias|)ati 
prescribes fourteen,^ referring to fourteen parts of the body which 
may le mutilated, namely, hand, leg, organ of generation, eye, 
tongue, ear, nose, half-tongue, half-leg, thumb and the index finger 
taken together, forehead, ni>|)er li]), rectum and waist. 

Pramdpana means cai)ital punisliment. Tt inav l>e of the pure 
and the mixed variety i.c., in the latter case mutilation or some other 
form of ininishment may be combined with the death sentence. Tlie 
inire variety again is of two kinds ordinaryfarn'czVram) and extraordi- 
nary (vicAiram). The ordinary form of execution is by means of 
ordinary weapons such as sword and the like ; the extraordinary is 
1 y means of impaling, or other awe-inspiring methods. 

It is noteworthy that according to Brhaspati ]^dg-dav(fa , and dhig~ 
danda, were within the jurisdiction of Vipras or Pradvivakas, where- 

* Danddaviveka , Gaekwad’s Oriental Serie*^, Vol. l/TF, p. 20, 

* Ibid, p. 21. 
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as mlha-danda and Vadha-danda were within the sole jurisdiction of 
of the King himself.^ 

INDIVIDUALIZATION OF PUNIvSHMENT 

The chapter headed Daijdanimittesu Dancjabhedavyavastha deals 
copiously with the interesting subject of individualization, and will 
well repay perusal by the modem and the most up-to-date pcnalist. 
Punishment is to be awarded, and its intensity or severity determined, 
with reference to various facts and circumstances : the caste and 
social status of the offender, his knowledge and education, his ] ecvi- 
niary and other circuin stances, in fact all that go to make up his 
ind viduality. Whether it is one of a series of offences must be duly 
considered before the scale of punishment is decided upon. Th^ 
essence of Danda (punishment) is its quality of making the offender 
desist from again committing the offence (punahpravrttinivariana- 
sdniarthyam) . It must, therefore, be administered so as to achieve 
this object. The same punishment reacts differently on different in- 
dividuals. Hence the punishment must be varied, graded or modu- 
lated with special reference not to the offence only, but to the 
individuality of the offender. In some cases, it may have to be less 
than the punishment prescribed for the offence (Danddpakarsa)^ in 
other cases the same as the one prescribed (Dancfasdmya) and in still 
another class of cases more than the prescri^^cd punishment 
(fMndotkarsa) . To take only one of the various caiises of variation 
punishment, by w^ay of illustration, in the case of a first offender, 
it. is said, the nrescribed juinishinent ceteris paribus should not be 
administered. It should only be awarded if there are grounds for 
thinking that it is calculated to bring about in the offender a repulsion 
from that offence. On the other hand, if it be found that the pres- 
cribed punishment is not calculated to deter him from wrongdoing 
the punishment should be made severer. The fact that it is not 
Vardhamana’s own doctrine but that it is sponsored by ancient autho- 
rities is shown by quoting Katyavana, Gautama, Halayudha, Brhas- 
pati, Ratnakara. Vyasa, Sankha-likhita, Narada and so forth. 

The chapter opens with the text : 

Jdiirdrawyam parimdnani viniyogah parigrahah 

Vayah ^akiirguno deJah kdlo dosasca hetavah 
‘'The tribe or caste (of the accused) the thing, the 

quantity, appliance, appropriation, the age, the means 
(of the accused), the place, the time, the offence '' 

all have to be considereti for determination of the punish- 

! . t ■« • ' * 

1 Dandorviveha, p. 12. 
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ment. This is only another expression of the principle laid down 
in. Mann and annotated upon by Medhatitlii/ As regards the caste, 
Vardhamana, quoting Vi^nu, observes that it is laid down that a 
Sudra is to get eight times the prescribed punishment, a Vai^ya 
sixteen times, a Ksatriya thirty-two times and a BrMnrana sixty-four 
times. This gradation is 1 ased on the principle that the man of 
culture, social status, and means must pay a heavier penalty for the 
offence than his inferiors. Why then should the Sudra l>e calk^l 
*upon to pay eight times the prescribed fine? Vardhamana explains 
that Vi^nu/s dictum must refer to the cultured Sudra. Even as 
regards the Brahmana he must not always be treated as superior and 
visited with the higher penalty, irrespective of his actual mental 
equipment. For, he o' serves, a Brahmana may be nirguna (without 
virtue^, gunavdn (possessed of virtue) or atugunavdn (pos^sessed of 
great virtue). Again, not content with this, he proceeds to add that 
giina here does not necessarih^ mean virtue - -it means jndna 
(knowledge, intelligence) so that it is intellectual equipment which 
is the primary consideration. He concludes that, ordinarily, the rule 
is correct, namely, that the v^udra is liable to apakarsa (lesser than 
the prescribed) punishment, for the Brahmana is supposed to commit 
the act knowingly and, therefore, the offence is greater, whereas 
the vSiidra often suffers from ignorance. In truth jdii (caste) depends 
on the state of knowledge of the offender. NindiiaMt jdnaias 
iatkarariatn apard d h aga u rava m d pd d a yaf i , jndnamca fnnasya kaddehid- 
avahipyaie* pi natutfamasyeti tasya tdrcritamyc jdtiru payujyate.’^ 

The King, the preceptor, the officiating priest, the In-ahmacliarin, 
the child, the aged and infirm, the intoxicated, the insane and tlie 
victim of fell diseases, is entitled to special iimniinity ; also the 
})crson goaded by sudden provocation. In all these cases, however, 
there is no immunity from ex]>iation. Then, again, there are special 
cases of ])ctty transgression wliich enjoy special irniiuinity such as 
a Ikrdimana entering a hou.sch older \s premises for asking alms, or 
taking fuel, flower and kusa grass from others* lueinises, or speaking 
to others* waves. 

Apart from the special rule of immunity by reason of the 
circumstances mentioned al>ove, the general rule of individualization 
is thus stated : 

A paradhesu yo yasya dando luhiiah sa prathame ca na kariavyah 
kimtu yadd tasniin dande praynjyanidne dandaniyasydparadha- 
kriydydm sailhilyam vaimukhyamavagaiam bhavati tadd pranctavyah. 
Ye tu vihiiadandakarane'pi pdpddupasdntd na hhavanti te rdjnci 


* See Ueeture VI. — p. 

2 Dandaviveka , p. 37. 

* 17 
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pdpdnapohata yena yena punah pdpakriydydm na pravartamle tarn 
tameva davdam tesdm prayunjiteti . 

F'inally, Vardhamana lays down the crucial test of the efl5cacy 
of punishment thus : 

Tadevam yasmin karmani srnRa-grfihikaya yo dan(Jo vihitah, tain 
dattva’pi yastasminneva pravartate tasya tadadhiko dandah. Yadi 
tu vihitasya dandasya punahpravrttinivartanasamarthyam danda- 
syocchi-rkhalatvadina prathamamevavaRamyatc ladr yavata tanni> 
vfttis sarnbhavyate taviin dandah prathamaiiieva pranetavya iti 
sthitam. 

Yadi tu pralhame’paradhe yathavihito dandah punastajjatlye 
l)atite yavata damanam tavan danda iti matani. Tada yasya prathama 
cvaparadhe vihitadandadanasamarthyamtato’lpi yasaiva datnanam tatra 
ka gatih ? Karmana vihitadandapuranamiti cet kastarhi nirdhanah 
sarve^am karmasanibhavat.^ 

'^Should the administration of the prescribed punishment under 
each head of offence be not calculated to deter him from repeating 
it, a heavier punishment w^ould be proper. Since the prescribed 
punishment by reason of its inability to deter him would fail of its 
purpose, such measure of punishment as would deter him is the 
proper measure in the first instance. 

''If, hovvev^cr, on the first offence the prescribed punishment 
1)0 awarded and the offender repeats it notwithstanding, then such 
punishment as will deter is the right one. In the case of one who 
is not fit to bear the prescribed punishment on the first offence, there 
is no allornative lait to give him a reduced sentence. Where the 
prescrit'ed penalty is to be made good by work, no question of 
poverty can arise, for work may be exacted from albb 

Individualization thus may Ire said to have been brought to a 
high x)itch in ancient Hindu penology. In some cases it is driven 
to a point which bafllcs modern comprehension. Yet it must be 
admitted that it is supported by the most finely balanced argument. 
A pious Brahman a, for instance, has committed an offence which 
is serious enough to call for angaccheda, mutilation, as the right 
punishment. vSave for the offence he has committed, his life is well- 
conducted in conformity with the rules of the ^astras. The 
punishment has to be adapted to the individuality of the pious and 
devout Brrilimana. What kind of angaccheda will be proper in his 
case? What will constitute the most effective and deterrent 
mutilation for him ? Cutting him off from his ordinary pious 
avocations, such as reading of the Vedas, performance of sacrifices 
etc., amounts to cutting off a limb of his body, mutilating his 


1 Dandaviveka, p. 51. 
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individuality, doing violence to his personality. That is the worst 
an^accheda which can happen to him. Sa eva saddcdrasya damo 
yat svadharmaviyojanctm ndma, Vikhydpyasten^ ruperia lake 
prakdianiyaJi. Angacchedt parasyd^ngaccheltd viyojyah svadharme 
svadharmam karium svdiantramasya bandhancndpaharet. 

It may not always be possible for us to visualise the exact ethical, 
social and religious atmosphere which made such individualization 
as the above possible. But it is by no means difficult to appreciate 
‘that it is based on strict scientific principles. There is no tinge 
anywhere of tlie theory of retribution or vengeance in the Hindu 
I)enal system. So far as .some of the forms of punishment go, such 
as branding, mutilating, impaling etc., they are similar to those 
found in all ancient systems and appear crude and harsh to modern 
sensibility. One is almost inclined to think at the first blush that 
they are out of keeping with the otherwise high standard of penal 
science in ancient India. But we must remember that such so-called 
barbarous punishments were most common all over the civilised 
world as late as just a hundred years ago. ^Paiitless’ punishments 
such as the electric chair, the guillotine and hanging took long to 
make their appearance in the world. It is not so nnicli the actual 
forms of punishment as the principles on which they were 
adminivStered that concern science. 

There can be no doubt that the machinery in ancient Indi-a for 
regulating individualization was elal>orate and carefully 
thought out. Without such a system individualization of the kind 
demanded by the texts would have been impossible of achievement. 
We get only a glimpse here and there of ancient social conditions in 
tlie Bajadliarma and Anu^asana of the Mahai)liaratan age. 



LECTURE VIII 


PROGRESSIVE LEGISLATIVE REALIZATION OF 
MEASURES OF SAFETY. 

We have found that the classical or neo-classical idea of moral 
responsibility reappears, in a somewhat altered or attenuated form, 
under the name of psychic responsibility. In any event it leads us into 
abstruse problems relating either to freedom of the will, or the mental 
state, of the individual delinquent, which lend little or no practical aid 
to legislation. The jxjsitivist school takers its stand not on moral or 
psychic, but on degab res}X)nsibility which turns on the dangerousness, 
formidability, or periculosity — to use the Italian expression, la temibilita 
of the delinquent. Now the dangerousness of a unit to the society of 
which it constitutes a part and j>arcel, may be viewed from two stand- 
points. An individual may be a potential danger to society without 
having actually committed an olfemding act; his very existence may be 
regarded as spelling danger to society. Or, an individual may commit 
an act which is dangerous to society. It is only in the latter case that 
he comes within the purview of law or legislation. Not that society 
must remain supine in respect of the dangerousness that lurks in the 
potential criminal. Preventive measures of various kinds may be adopt- 
ed by quasi-legal, social and philanthropic bodies with a view to coun- 
teract, mitigate or even remove, if possible, such elements of danger. 
Apart from the endeavours of philanthropic institutions, there are police 
mt\asures which, pro pearly conceived and carried out, may act as effec- 
tive preventives. Illustrations are not wanting in our own Code of 
Criminal Procedure, as well as in the (procedural) criminal and police 
codes of many other countries. But in the sphere of substantive penal 
law and legislation, mere latent dangerousness not manifested in the 
form of a delictual act has no juridical existence. The periculosity, in 
the eyes of law, comes into existence at the moment of the delictual act. 
The reason is obvious. If the law were to allow repressive or defensiv^e 
reaction against what is only latent formidability, or potential crime, 
it would open the flood-gates to abuse, and would itself become a source 
of danger to the liberty of citizens. 


No Penai.ty without a Crime 


We are therefore driven to the conclusion that law can only take 
note of danger after the committed (or repeated) act, and not before. 
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In other words, the criminal act must be the pivot on which legislative 
or defensive reaction must turn. In this respect the opposing schools, 
the classical and the positivist, are at one. It will be remembered that 
one of the fundamental }X)ints of the French Revolutionary Code was 
‘No penalty without a crime'. The penal code, says Von Liszt, is the 
tnie magna carta libertatum of the citizen, for it tells the criminal of 
the particular penalty he has to pay for the offence committed by him. 
He knows exactly the extent of the danger he is bringing upon himself 
by endangering society. If this be the position of tlu* classical school 
with regard to penalties or punishments, what must the corresponding 
position of the ])ositivist school be, in regard to measures of safety? 
Substituting measures of safety for punishment, the positivist is driven 
to the conesponding maxim ‘No measure (>[ safety without a committed 
(or repeated) act'. 

Punishments and Measitres of Safety 

The above would have bt‘en a correct representation of the posi- 
tion of the j)ositivisl penalist, if he had been an uncompromising advo- 
cate of measures of safety only, making no room for punishment in his 
S3^stem. The fact, however, is that even the most redoubtable advocate 
of measures of safety realises that in the present state of scientific public 
opinion, of which I have given you some idea in Lecture IV, it is not 
possible in any projected legislation to make a clean sweep of punish- 
ment. There is a strong section of distinguished thinkers who regard 
the retention of punishment qua punishment as necessary for the 
protection of socii‘ty, as a means of intimidation though not of 
retaliation. At the first Congress of the Association Internationale 
de Droit Penal at Brussels in 1926 the question came to the 
fore as to whether measures of security (measures de surete) 
should be substituted for punishment, or should only su]>plcment 
or complete it. Protessor Enrico Ferri was the General Kapjior- 
tear on this question. Prior to that he had at one time held the view 
that punishment in one form or anott](?r would always exist, but the 
aim of society should be to rnakt; it only a secondary means of social 
defence and that measures of safety should become the sovereign rerxJedy. 
“Penal substitutes", he then said, “should Ix^corne the main instruments 
of the function of social defence for which punishments will come to 
be secondary means, albeit peimaneul. For in this connection we must 
not forget the law of criminal saturation, which in every social environ-' 
ment makes a minimum of crime inevitable, on account of the natural 
factors inseparable from individual and social imperfection. Punish- 
ment in one form or another will always be, for this minimum, the ulti- 
mate though not very profitable remedy against outbreaks of criminal 
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activity/'^ While this indicates his earlier view, there is no doubt that, 
later, he came to believe in measures of safety as sufficient by them- 
selves. Punishment qua punishment had no place in Ferri's ideal 
system. But as a compromise he agreed at the Brussels Congress to 
a resolution comprised of three propositions: — (i) Punishment is not 
sufficient for social defence; (2) Punishment in the classical sense should 
be conserved; and (3) Punishment should be completed and rendered 
more efficacious by measures of safety. 

The question naturally arises as to how measures of safety, a 
hitherto untried and unknown system, could be introduced into the 
already existing system of punishments and whether, if introduced, it 
would naturally ht into the present framework. If it does not fit in, 
the only other alternative would be to have two parallel systems, one of 
punishments and the other of measures of safety. In the last case, 
the legislature would be called upon to define the exact boundaries of 
each of these defensive reactions, to 2>rovide juridical guarantees for 
their respective apj)lications and to define the character and content of 
the ‘measures' which are to rejilace j^imisliments, as also the appropri- 
ate cases in which they are to do so. I shall endeavour in due course 
to put before you tlie various schemes of legislation, cither projected 
or actually enacted in different countries, with the object of giving 
effect to this idea, namely, that i^imishment alone can no longer remain 
as the sole defensive reaction of society against crime, but that 
‘measures’ must come in to complete the scheme. Before, however, 
we come to this interesting subject, we must consider for a moment 
how it took sha])e at the Brussels Congress. Although I was present 
at the Congress I would rather let Ferri describe it in his own words: — 

“On the question as to whether measures of security should be 
substituted for |>iinishment, or in order only to complete it, I was 
the (General Ka})2)C)rteur.^ And I find that the reports were all un- 
animous to recognise that punishment in its classical and traditional 
sense is no longer sufficient for the exigencies of i>enal justice. 
Besides, the report of Professor Coll and mine alone have come 
to the conclusion that there is no substantial difference between 
punishment and measures of security as both remain included in 
the repressive sanctions organised by the penal code. On the other 
liaiid, all the others came to the conclusion that tlie measures 
of security should simply complete punishment and consequently 
be applied to offenders, minors or mentally deficient, or lunatics, 

’ Criminal Sociology, p. it 2. 

^ The rapporteurs were a representative and distinguished body: Jorge 
Eduardo Coll, Professor of the University of Buenos Aires (Argentina) ; J. A. 
Roux (h'rance), Professor of the University of Strasbourg ; Enrico Ferri (Italy), 
Professor of the University of Rome ; M. Caloyanni (Greece), Counsel of the 
High Court of Cairo ; W. Makowski (Poland), Professor of the University of 
Warsaw and Minister of Justice ; Radulesco and Valeresco (Roumania) ; Albert 
Milota (Czecho-Slovakia), Professor of the University of Bratislava ; Thomas 
Givanovitch (Yogo-Slavia), Professor of the UnivcTsity of Belgrade. 
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and the habitual criminals; therefore, punishment should be in pro- 
portion to the guilt of the delinquent morally responsible, the 
measure of security being the means of social defence against the 
delinquents morally irresponsible or more dangerous* 

It will be apparent from the above extract that Ferri was quite 
prepared to concede that punishment and measures of safety, being 
a common expression of the sovereign jwwer of the State towards 
the delinquent, could both be equally afflictive and iiitimidative, in 
so far as they were legal measures based upon Megal responsibility', as 
defined above. This accounts for his definite , statement that there 
is no substantial difference between punishment and measures of 
safety, if laid down in the penal code with proper safeguards. The 
mere substitution of measures of safety for punishments would be 
void of all meaning. The solution of the problem w'ould really de|Xind 
on the juridical principle on which either, or both, should depend, 
i,e., on the criterion of liability. Is that criterion to be moral guilt 
(responsibility), or social defence (periculosity) ? From this ])oint of 
view the contrary opinion of those who differed from him and who 
held that punishment should be reserved for th(‘ morally responsible, 
while measures of security should be applied only to the morally irres- 
ponsible, betrays an evident confusion of the old and the new concep- 
tion of liability. Indeed their proposal is a kind of patchw^ork between 
the two. It is essential to appreciate F^rri's position a little more in 
detail before we proceed to consider the recent projects of legislation. 
On a proper analysis it will appear that the older afflictive punish- 
ments have undergone a material change nndor the neo-classicals. 
Instead of physical suffering in the shape of torture or mutilation, 
other forms of repression have come into vogue, such as, fine, depriva- 
tion of property, deprivation of freedom, segregation for quite a long 
and, to all intents and purposes, indefinite period. These punishments 
can scarcely be called afflictive in the strict sense of the term. They 
are avowedly negative rather than positive, deprivatory rather than 
afflictive. They are based on the idea of intimidation or elimination. 
In this respect they may almost be said to be measures of safety, 
provided two requirements are satisfied, nanu^Iy, the criterion of 
liability be not moral guilt, and the aim and object be defense sociale. 
This is a fundamental point to be remembered while examining the 
different schemes of legislation. It is when the positivist .seeks I0 
apply the measures to the responsible as well as the irresponsible 
that the difference emerges, and the neo-classicist parts company witli 
the positivist. 


’ Revue Internationale de Droit Penal 1927, No. 2. p. 158, Article entitled 
*Tbe Italian Criminology at the International Congress of Brussels and Vienna', 
at p. 161. 



136 


penology: old and new 


[lect. vixi 


speaking of preventive punishments for the irresponsible, 
Saleilles observes: 

must be concluded that the measures to be applied to 
this class, which we may call punishments for security or elimina- 
tion, will no longer be punishments in the legal sense of the word, 
but will now become true measures of preventive regulations, 
analogous to those taken in regard to the insane. Others have 
recognised this similarity ; the psychological effects of punishment, 
and the psychological reactions that normally follow upon the 
application of preventive measures have much the same specific 
character as punishment itself. Stooss, for example, emphasised 
this point. It is indeed plain that punishment, properly so called, 
produces no effect upon perverted natures ; for persons of this 
type cannot be reached by such measures * * * For certain 
criminals by birth there is no hope on the moral or psychological 
side ; there is nothing to be done but to eliminate them as one 
would eliminate a dangerous and uncontrollable creature ♦ * * 
But this immunity to the action of punishment is not necessarily 
irresponsibility. Stooss is content to say — or at least this seems 
to be his thought — that the repressive mt'asures to be taken against 
this class have lost their specific character as punishments. 
For them something else must be adopted, name^ly, elimination and 
segregation. But this is not necessarily equivalent to an admission 
of irresponsibility. The question is one of the definition of punish- 
ment ; if it is defined by its psychological effects Stooss is right. 
Punishment for purposes of protection is not punishment in the 
ordinary sense of the word ; they must he differently administered 
since they look to a different end, and their effects are no longer 
the saine.'’^ 

No less important is the point stressed at the Congress by Profes- 
sor Ferri that for any piece of legislation directed against crime, 
whether it be to lay down punishments or measures of safety, there 
should be a delictual fact as a pre-requisite to warrant the application 
of law. Ferri observes: 

"VBoth for punishments and for measures of security there 
should be found a delictual fact which provokes a judicial ad 
adapted to the personality of the delinquent (special prevention), 
and of an undetermined duration (considering that even nowadays 
punishments are practically indeterminate, either by way of con- 
ditional sentence, or by the effect of pardon, or even more by 
conditional liberation) ; one and the other producing the iuridical 
state of reddive and can be alternatively applied by the judge to 
the same offender (as, for instance, in Articles 22 and 23 of the 
German draft of 1909)/' 

In the above passage Ferri practically sums up the attitude of 
the positivist penalist towards the defensive reaction of the State against 
crime, whether it be by way of punishment or by way of measures of 

' Saleilles, The Individualisation of Punishment, pp, 145-146. 
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safety. Punishment under the older conception must be fixed, and, 
in point of time, of determined duration. Judged from the standpoint 
of social defence a determined duration has no meaning. The dura- 
tion must end as soon as the formidability of the criminal ends. That 
moment may arise either sooner or later than the term fixed. Legisla- 
tion such as the positive penalist understands must leave the period 
undetermined, to be subsequently determined by the condition of 
dangerousness, or otherwise, of the criminal. This point will assume 
^ great importance when, later on, we come to discuss the question of 
Indeterminate Sentence on which turn the questions of conditional 
sentence, conditional liberation, pardon, etc., as corollaries. 

The conclusion which the Congress arrived at was eminently 
practical. Leaving to theoretical discussions the (juestion as to the 
substantial or formal diffeience between punishment and measures of 
security, the Congress found that punishment considcTed as the only 
sanction of offence was not sufficient for the practical exigencies of 
social defence, either against offenders th(‘ most dangerous by their 
abnormal state, or by their tendencies, or liabits of committing offence, 
or against juvenile delinquents more or less re-adaptable. It proceeded 
to recommend that tlu'. penal code should contain also measures for 
the delitKpient more or less re-adaptable to social life, anrl that “punish- 
ment and measures of security sliould be acts of jurisdiction with the 
faculty for the judges to apply the on(‘ or the other according to the 
circumstances of the act committed and the personality of th(‘ accused". 
Thus the traditional classical principle was definitc'ly abandoruid, and 
it was agreed that ])enal laws in future werv to aim at the; complete 
realisation of the principle of social defence as tlu^ foundation of penal 
justice.^ 

What was achieved at the Hrussels Congress is an indication of 
• how scientific opinion of different schools of thought was converging 
towards a new aim of ])enal legislation in tiu' Continent and in other 
countries, A further indication of this tendency is disccMTiibk' irorn 
the various projects of jx‘nal legislation which appeared during thii 
last decade or more, and which we shall presently consider. As regards 


’ The exact terras of tlie resolution which was passed uuaniraously are as 
follow's : — 

“The Congress records its opinion that punishment as the sole sanction 
for criminal ofTences does not meet the requirements of pr<;tection against crime, 
w'hether as regards otfendeis who are more dangerous on account of their 
abnormal mentality, or of their criminal tenderu.ies or liabits, or as regards 
young persons who may \)e considered more or less capable of being reformed." 

This led Prof : Pella of Bucarest to observe : 

“The motion of E. Ferri has obtained the adhesion of the Congress. And 
we profit by this opportunity in order to assert that although the divergencies 
which may separate some of us and myself from the great Italian penalist, no 
one can deny tlie immense contribution brought to the C.ongress of coiitemporary 
penal science by the Positivist School which he represented ." — Romnanie 
Nouvella — ^5th Oct., 1926. 

•18 
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Anglo-Saxon countries the process of evolution has been somewhat 
different. The custom and predilection of the continental countries is 
to receive detailed instructions through the law and to carry out the 
law as laid down in every detail. Hence legislation takes a pre-eminent 
place in all matters of penal reform. The genius of England and 
America, on the other hand, has shown itself in organising institu- 
tional experiments in the first instance, and when such experiments 
have succeeded and answered their purpose then to have legislative 
sanctions for regularising and extending them. We shall deal with 
these successful experiments in some of the later lectures. 

New Legislative Projects in the Continent 

Of the various Continental projects may be mentioned the Czecho- 
slovak project of 1926, the Greek project of the same year, the German 
project of 1927, the Spanish project enacted in 1928, as well as the 
Polish and the Swiss. But the most striking piece of legislative project 
has fittingly come from Italy, the home of modem Criminology. The 
first and foremost is the famous Italian project of Enrico Ferri (1921) 
which was conceived with the out-and-out object of replacing punish- 
ments by measures of safety. But the time was not ripe for it, and it 
was left for Alfred Rocco, Keeper of the Seals and Minister of Justice of 
Italy, to draft a less ambitious and more conciliatory project in 1927. 
The provisions of this draft penal code includes, in addition to punish- 
ments, a complete set of measures of protection. The difference 
between Rocco's project and other Continental projects consists in this 
that while the other projects make an attempt to put into the classical 
framework certain provisions relating to measures of safety, Rocco’ s 
project^ boldly assigns to punishments and to measures of safety their 
respective places, in order to fulfil their resix'Ctive functions, so that the 
code is divided into two parallel parts. It maintains the fundamental 
classical principle that punishment is to be applied only to those persons 
who are morally guilty, who have committed the offence knowingly 
and deliberately, in other words, who are capable of understanding the 
nature of their acts and of willing their commission. So far there is a 
concession to classical thought. At the same time the code accepts 
many of the provisions of Ferri’s draft of 1921, particularly in regard 
to measures of protection, its divisions of criminals into classes being 
very similar to Fern's classification, and including also the criminal by 
instinctive tendency. It, therefore, meets with Ferri ’s approval who 
observes, 'The draft code marks a veiy^ noteworthy step forward on the 
lines of the positivist school, especially in the practical domain of 
organising methods of repression in such a way as to meet the 

^ Enacted into law 19th October, 1930, and put in iorce from ist July, 1931. 
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need of society for protection against crime ♦ * * l am not an 
opjxinent of penal legislation which, while it abandons the pure doctrine 
of classic principles, remains still, owing to its obedience to tradition, 
and to community of sentiment, at the intermediate stage — ^punishments 
and measures of proteAion — which represents in a general sense the 
spirit of the Brussels Congress/' This system in which punishment and 
measures of safety run parallel to each other is a protest against a 
mechanical application of punishment in all cases without discrimina- 
tion, and an attempt to apply punishment to those cases only where 
it may reasonably be expected to effect refomiation, and measures of 
safety to those cases only v*'here it is expedient in tlie interests of social 
defence, the measures varying with the circumstances of each case and 
with the personality of the offender. It is clear that a necessary pre- 
requisite for application of measures on these principles is a proper 
classification of offenders by the judge, who is called upon to administer 
the law. As it is not to be left entirely to the judge to classify accord- 
ing to his own inclinations, Rocco's Code gives a classification based 
on Ferri's project of 1921. 

I'HE Itaijan Code 

To come to the main features of the project, Chapter II of Part 
Vir of the general part of Rocco's project deals specially with measures 
of safety. This Chapter is again divided into two jx^rtions, the first, 
articles 200 to 215 concerned with general provisions and the second, 
articles 216 to 245 laying down a series of special provisions.* These 
latter set out in full detail the different forms of measures of safety, 
the different cases and kinds of offenders to which they are applicable, 
the special rules to be obser\'ed as to their mode of execution, their 
duration, cancellation, substitution etc. The parallelism which charac- 
terises the project, as mentioned above, will appear on a com}>arison of 
some of the articles dealing with general provisions as to measures of 
safety with corresponding articles in the general sections relating to 
punishments. Article i of the project deals with the fundamental basis 
of penal responsibility. It states that nobody can be punished for the 
commission of an act which is not specially mentioned by the law as 
being punishable, or by means of a penalty not laid down by the law. 
Article 200'^ (which is the corresponding article relating to measun^ of 
safety) lays down the basic principle of the application of measun^s, 
stating tliat nobody shall be subjected to a measure of security which 
is not specifically laid down by the law, or in cases which are not pro- 


^ In the enacted Code, Part VJII, Book I. 
’ In the enacted Code, Art. 215-240. 

^ In the cmicted Code, Art, 199. 
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videci for by the law. Thus these corresponding articles which regard 
punishments and measures of safety as separate entities, so to speak, 
lay down that the fundamental principle governing both is the same, 
namely, nullum delictum sine lege,^ Similarly, article 2 of the project, 
dealing with the duration of the punishmen't and adaptation of the 
magnitude of the penalty to the criminality of the act, lays down that 
such adaptation is to be determined solely by the law in force at the 
time of the commission of the offence. Article 201,- again, dealing 
with the question from the standpoint of measures of safety lays down 
that measures of security should conform to the law in force at the 
moment of their execution. 

From the instances given above it may at first sight appear that 
the legi.slature in the Continent is conscious of the fact that the judge 
is not ordinarily disposed, while administering the law, to act on his 
own initiative, but rather to look to the law for guidance in ever^^ 
particular, as far as possible. In the absence of instruction as to the 
mode of application of any new provision of law, sliould any reasonable 
doubt arise, he would even prefer to abstain from acting, with the result 
that the provision in question would remain a dead letter. Although 
this is ordinarily the case, the Italian project makes a departure and 
lavishly vests tlie judges with discretion. This is illustrated by articles 
203 and 204. They provide that a measure of security, except when 
provided for to tlu' contrary by a special law, can only be applied to 
persons who are 'dangerous' to .society, and who have committed an 
act covered by the law, even if tiny arc not responsible, or even if 
they are exempted from punishment. Thus, with the exception of cases 
where a .s[>ecial law presumes the dangerousness of the criminal, the 
judge is called upon to exercise his discretion, and with the aid of 
knowledge of psychology, sociology and human affairs in general, to 
come to a finding about the dangerousness of the accused at the time 
when the act in question was committed, la other words, the judge 
is to go into an investigation as to whether the condition of the accused 
was such as to constitute a permanent danger to society, owing to the 
likelihood of his committing new offences, of repeating the old offence, 
or of his contaminating others, and thus ultimately undermining, social 
order. Articles 205-215 confer upon the judge further discretion regard- 
ing the application of measures of safety, side by side with penalty, 
its suspension and withdrawal, and other problems which arise in the 
administration either of punishment or of measures of safety, and which 
call for different methods of execution. It is these provisions of Rocco's 


ante. 


Cf. the present German vhew as expounded by Dr. Giirtner — Lecture IV, 
Art. 200 of the enacted Code. 
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project^ which led Ferri confidently to say that the very application of 
•Article 204 would presuppose a knowledge on the part of the judge of 
psychology and criminal anthropology to enable him to distinguish the 
criminal by instinctive tendencies from the occasional criminal, the 
'passional', and the fnsane criminal, and the criminal by habit and 
profession : He prophesied that this provision would act like an 
injection of pure and oxygenated blood into the science and practice 
of penal justice.^ 

A distinguished positivist as he was, he was one of those reformei'S 
w^ho are not slow to recognise the value of conceding to contemporary 
scientific opinion, with a view to facilitate practical reform.'* He had 
also to consider an important factor nearer home, the Fascist Revolu- 
tion which had to be reckoned with. Surveying the whole situation 
and allowing for all the shortcomings of the projected legislation, Ferri 
thus sums up his estimate of the contribution w'hich it makes to penal 
legislation of modern times. In his opinion this legislation discloses 
four essential fealiires: First, it strengthens social defence against cri- 
minality, and makes it more efficacious. In this resjx'ct the Fascist 
School and the Positivist School arc in entire accord. Secf>ndly, the 
project keeps intact tw^o traditional concepions: (i) the |>resumption 
that the threat of juridical sanction and of ]:)Uiiishment acts as a mode 
of intimidation, (ii) the principle of moral responsibility c)f the classi- 
cal school as cxpressc‘d by the distinction between delinquents who are 
morally responsible and those who are not. For the former is pres- 
cribed punisliment projx>rtionte to the crime and for a determinate 
term; for the latter, measure of safety (pehie-defense) for a term inde- 
terminate and revocable by the will of the judiciary. It is in tlie main- 
tenance of these twT) traditional principles — the efficacy of intimidation 
and the basis of moral responsibility — that lliere is divergtaice between 
the positivist school and the new project. For the positivist asserts 
that the effect of intimidation is much less than is generally believed.' 

1 Cf, Art. 39*84 Part III of the cjiacted Code. 

To take* one illustration, it is provided tliat ii a man is guilty of something 
whicli is not a crime, but for which he is wrongly sentejicct! he may be .set fiecy 
but if he is dangerous, the judge can subject him to mtasiires of .safety. 

^ Cette injection de sang pur et oxygeiie (put le Project Kocco int,foduit dans 
la science et dans la pratique de la justice penale relative aux <lelinquants 
apportera certainement a notre pays un iiouvel elan dans les etudes de 
panthropologie et de la psychologic, criminalle. qui sont deja une gloire de la 
science italienne — Revue Ptniitenliare de Pologne, 1928 July p. 160. 

^ “I have been watcliing for forty years the continued progress of positivist 
ideas, and since the law of gradual progress is a law of nafure, 1 am not an 
opponent of penal legislation which, while it abandons tiie pure doctrine of 
classic principles, remains still, owing to its obedience to tradition and to 
community of sentiment, at the intermediate stage — punishments and measures 
of protection — which represents in a general .sen.se the .sj>irit of the Brussels 
Congress"' — Article by Enrico l erri entitled ‘The Principle of Rcspoirsibility at 
Law/ in the Revue Internationale de Droit Penal, 1^28, No. 1 p. 51. 

^ "A , panacea whose potency is far beneath its reputation " — Criminal 
Sociology, p. 93. 
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This is met by Alfred Rocco with the following argument: The whole 
of society, he observes, may be divided into three groups — a feeble 
minority at the two extreme points, namely, the virtuous on the one 
side, and the depraved on the other, with an immense majority in the 
middle. It is on the last mentioned class, consisting of people who are 
neither too virtuous, nor too depraved to be above the effect of punish- 
ment, that intimidation may have some influence. Thirdly, the new 
project joins measures of safety to punishments. These measures are 
not only for delinquents who are morally irresponsible, but also for the 
responsible by way of exception. Consequently, measures of safety 
receive a legal status and have the force of legal sanctions. Fourthly, 
thinks Ferri, there is enough in the Code to justify the expectation that 
it will enable Italian legislation to take a further march forward and 
arrive at a point which the present project has not as yet reached. 
The progress, thus anticipated will take place gi'adually by replacing 
moral by social, or legal resjxjnsibility, thereby giving to measures of 
safety a complete legal standing. Notwithstanding the conservation of 
the principle of moral resjxmsibility in Rocco \s project, there will surely 
come the day, says Ferri, when the principle of social or legal respon- 
sibility will in due course be accepted in its entirety in the place of 
moral responsibility, with the result that measures of safety will form 
the sole comprehensive Code of Sanctions, as he foreshadowed in his 
own project of 1921.’ 

The Wars.\w Conference, 1927 

Around the advancing idea of legislation which takes into account 
cases where measures of safety rather than punishments are appropri- 
ate and which makes room specifically for measures as also for punish- 
ments, there grew up quite a crop of new projects all over Europe. 
This led to the Conference interiiationale de Codification de Droit 
penal at Warsaw in 1927 where, out of twelve Codes of penal law^ 
which were actually on the legislative anvil in Plurope at the time, 
seven were taken into consideration, namely, the Italian, the Spanish, 
the Roumanian, the Czecholovakian, the Serb-Croat-Slovenian, the 
Greek, and the Polish, and it was found that all the above Codes pur- 
ported to join measures of security to punishment which had till then 
constituted the sole form of penal justice. The same remark w’ould 

’ See Enrico 1 ^'erri’s article 'Le Project Rocco de Code penal lialieid, in 
Rt'vue penitent laiye de J^iylogne, July, 1028. pp. T56-7, 

Speaking of the complete replacement in future of the idea of moral guilt 
by that of social defence, he observes: “Whereas Criminal' justice having no 
means of measuring man's moral guilt, which only the omniscience of fh>d can 
discern, leaves to moral philosophy, to religion and to common sentiment the 
task of appraising the degree of moral guilt and concerns itself only with re- 
course to measures of sociat defence" — ‘The Principle of Responsibility at 
Law' by Enrico T'erri in Revue intern aiionale de Droit penal, 1928, No. i p. 58. 
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apply to the Codes of Germany, Austria, Switzerland, Sweden, and 
Denmark which, however, were not before the Warsaw Conference 
for discussion. To mention others, many of the States of North 
America (by special law), Norway, Argentina, Peru, Cuba and Brazil 
have, either by projected Codes or Codes enacted, endeavoured to 
attain the same end with more or less success. The majority of them 
have provided punishments for the morally responsible and measures 
of safety for those not morally responsible, but none the less dangerous. 
In this respect, it will be observed, the Italian project of 1927 is more 
advanced as it makes provision for measures of safety also for the 
responsible (on the ground of legal resiX)nsibility). 

Penal Law — Subjective and Objective 

In this connection it is interesting to consider another kind of 
parallelism, in the administration of penal justice referrt'd to by Saleil- 
les of France whose maxim is: 'Responsibility as the basis of punish- 
ment, and individualization as the criterion of its application: such 
is the formula of modern penal law^'. In conformity with the general 
trend of penal science in France, he does not believe in the renuncia- 
tion of the old idea of res}X)nsibility, but he emphasises the necessity 
of a ]X)sitive and practical application of the principle, based on indi- 
vidualization, The criminal act, he says, taken as a whole with all 
its psychological causes and judged as a unity and a totality should 
form the basis of punishment ; and the punishment should have two 
standards of measure: "an objectivTJ and legal standard, according 
to the social gravity of the crime abstract!}/ considered, and a subjec- 
tive standard derived from the criminality embodied in the action, 
which in turn is determined for the most part by the? nature of 
the emotion or the moral factor which inspired the crime." 
It will be observed that the objective or legal standard approaches 
very nearly the clangerousness or formidability {la temibilita) of th(‘ 
positivist school, and the subjective standard which rc'lates to the cri- 
minal, as distinguished from the crime, takes note of the psycliological 
factors only, in exclusion of the various other factors on which the 
positivist school lays stress. This parallelism, it need hardly be 
observed, is quite different from the parallelism in legislation traced 
above. There is a further parallel system of punishments to which 
Saleilles refers with approval, namely, the two standards of punish- 
ment applicable respectively to jx)litical crimes and to crimes of 
common law. The social gravity of political and common law' crimes, 
he observes, may be identical. Indeed, objectively the j)olitical crime 
often carries graver consequences than the common law crime, which 
carries direct injury perhaps to a single party. But one must consider 
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that very often the political criminal is actuated by higher motives. 
Hence in differentiating the punishment for political criminals, it is not 
so much the crime as the criminal that should be primarily considered. 
It is deemed unjust to subject the political offender to the same kinds 
of punishment as are provided for ordinary criminals, as, for instance, 
infamous punishments. Minor disabilities should not be cancelled but 
the idea of disgrace should be eliminated. 

Extending the principle adopted in the case of political criminals, 
the law in France ‘^regards certain common law offences, which in 
themselves do not imply a true subjective criminality, as similar, in 
status and in the appropriate punishments to be assigned them, to 
]K)litical offences". Saleilles thus describes it: 

"The law may leave entire fnicdorn to the judge, rufther 
guiding nor prescribing his choice. The judge may thus make his 
own criterion of application, and in this case the criterion may be 
the consideration of the individual in his entire personality, in 
place of the individual considered solely in relation to the deed 
committed. * * * 7'here will be different punishments for those; 
whose crime has been incited by low and perverse senti- 
ments and for those whose crime was incited by sentiments that 
in thems('lves are not dishonourable. From this starting; point 
die advocates of parallel punishments proposed to classify punish- 
ments in two groups: the one corresponding to infamous punish- 
ments * * * and the other to punishments that are not infamous. 
* * * That is the whole of the system. It is clearly a step in 
advance. It evidences the growing movement towards a subjective 
penal law that is towards a penal law that is more humane and 
more considerate of the individual. The eyes of justice have too 
long been bandaged and prevented from seeing the position of her 
scales ; and this has given rise to many an injustice. The bandage 
must be removed. Justice must be given sight and insight that shall 
be adequate to probt; the human conscience, not to find that proof 
of freedom of action — for this, justice' is not equipj>ed — but to sound 
the moral depth of the offender, a service to be readily and even 
scienfifieally performed. The system of j)aral]el [)vinishments is a 
protest against abstract impersonal justice, which was the ideal of 
a former generation, but whicli we reject, because we know its 
results: criminals by birth who scorn it, or chance offenders whom 
it brands and ruins. The l)andage on the eyes of justice protects 
the perverts and degrades the chance offender. The former wel- 
come and find support in it; the latter find in it their despair. We 
demand a justice that sees clearly, that treats perverts as f>en^erts, 
and the wayward as wayw^ard — as redeemable members of society.^ 

The Soviet Russian Code 

Among the recent legislative enactments the Russian penal code 
of 1927 claims to have completely replaced punishments by measures 

* Raymoiid Saleilles. The Individualization of Punishment pp. 252-265 — 
William Heinemann, 1911. 
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of security. How far this claim can be substantiated will only appear 
on a detailed examination of its scope and purpose, so far as they 
appear from its provisions. As I have said elsewhere, the only way 
to test it would be to ascertain (i) the avowed purpose of measures of 
safety in the Soviet system ; («) the juridical guarantees, if any, of 
their proper application ; {Hi) the character and content of the measures 
which are declared to replace penalties ; and (iv) the wisdom, or 
unwisdom, of the modes of application prescribed. To begin with, 
the word 'penal* does not appear in the Code. This, however, is 
more or less a linguistic accident. Makowski points out that it is 
easily accounted for by the fact that 'the Penal or Criminal Code’ in 
the Russian language is known as the "Capital Code", not only in 
Soviet Russia, but it has also been known under this title since the 
Middle Ages, (ougolounyj kodegs).^ First as to the purpose, we are 
told that .the object of measures of social defence arc three-fold, 
{a) prevention of new crimes by former offenders, (b) prevention of 
other members of society, who may be a potential element of disturb- 
ance, from commission of crimes, (c) adaptation of the delinquent to 
conditions of life in the proletarian State (Art. 9). In other words, 
the object is intimidation. It is difficult to avoid the conclusion that 
th(i object aimed at is to employ the measures in view of their deter- 
rent effect on all concerned. Indeed, were we to replace the expression 
'measures of social defence* by the term 'punishment*, it would do 
no violence to the substance of the scheme. This conception of 

measures of security is entirely foreign to the mind of the positivist 

penalist. 

Secondly, as to the juridical guarantees against excessive applica- 
tion of measures of security they are far from being substantial in 

the Soviet Code. A reference to a few of the articles is sufficiexit to 

show that they lay the axe at the root of such guarantees. Under 
article 46 of the Code the offences are divided into two classes : 
(a) offences against the basis of the Sovietist Organization established 
in the Union by the authority of workmen and peasants and consi- 
dered accordingly as being the most dangerous ; (6) all other offences. 
Article 16 provides that 'when an act constituting a danger to society 
is not expressly mentioned in the Code, the measure of importance 
and the foundation of responsibility for such act shall be determined 
regard being had to the provisions of the Cod(‘ relating to those 
offences which are most nearly analogous.* This provision offends 
against the wholesome maxim nullum delictum sine lege^^ and renders 

^ Revue penitentiaire de Pologne, Jan. -April, 1929, p. 81. 

* Cf. the ri;cent exposition <)f the German view, with rclerencc to the socialist 
national organisation, by Dr. Gurtner, Lecture IV, ante, 

19 
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possible the application of article 46 to other political offences, 
although they may not precisely be offences, 'against the basis of the 
State'. Again, read with article 7, article 16 becomes all the more 
dangerous. Article 7 provides that all measures of social defence 
are applicable not only to persons guilty of acts constituting a danger 
to society (Art. i), but also to persons who are dangerous owing to 
their association with a criminal milieu, or on account of their past 
record. This introduces an alarming factor into the Code and takes 
away the last vestige of safety which the citizen has a right to expect 
from the legislature. Ferri's criticisms on this aspect of the Code 
is perfectly just: "The fundamental standard of social defence 

against criminality", he says, "clearly comprises measures of preven- 
tion (ante-delictum). And it is invariably the State which organises 
and adapts the one and the other in juridical form and order. But 
the need for a division of the work of providing, for social defence 
requires a distinction to be drawn between laws of prevention (police 
measures of security) and laws of repression (penal justice). The first 
are concerned with individuals who are 'socially dangerous' the second 
with those who are ‘criminally dangerous’. It follow's that there 
should be, as a matter of necessity, different standards and different 
measures according to whether it is a question of prevention or repres- 
sion. Consequently, in a Penal Code dealing with danger post 
delictum, rules which belong to the category of police measures are 
out of place. It is the more impossiblt' to approve Art. 7 because 
Art. 16, as we have seen, intioduces the princij)lc of analogy ((which 
can be admitted in regard to measures of prc'vention), in the case of 
rejnessive sanctions, with the result that the citizen cannot know 
with certainty all the acts wdiich are punishable by the Penal Code".^ 
Tliirdly, as to the character and content of the measures. The 
niecisures of social dcfenct* laid down in the Russian Sovit-t Code are 
of three kinds: (i) Medico- pedagogic, (ii) Medical, and (m) Judicial- 
correctional. The lirst are applicable to minors, and consist of 
(tf) tutelage of parents or other guardians or institutions, (b) intern- 
ment in a medical educational reformatory (Art. 25). The second 
are apjrlicable to [xnsons mentally dei'anged, w^hether chronically or 
tein|x>rarily, or those suffering from any disease such as would take 
away accountability for their actions, or the capid)ility to control them 
(Art. it). These measures provide for internment in a curative insti- 
tution and compulsory confinement and treatment there i(Art. 24). 
The judge is vested with the discretion to apply the first or the second 
measure where he thinks that the third is inapplicable (Art. 25). The 
third are not to be applied to young persons of less than fourteen 


Revue internation<ile de Droit penal, part i, 1928, p. 61. 
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years of age who are to be placed under medico-pedagogic measures. 
To those young persons, however, between the ages of fourteen and 
sixteen who are declared by the Juvenile Delinquent Commission to 
be unfit for the medico-pedagogic measures, the third may apply 
(Art. 12). The judicial-correctional measures which form the third 
class are enumerated in Art. 20. We find there set out besides 
warning, public reprimand, fine and damages, the following: pro- 
clamation as an enemy of the proletariat, together with deprivation 
of citizenship of the U.S.S.R. and expulsion from the territory of the 
State ; imprisonment in a cell ; hard labour, without confinement 
loss of political and of certain civil rights ; temporary banishment 
restriction of re.sidence ; loss of emj)loyment, and ban on employment 
ban on the exercise of one’s profession ; total or j)artial confiscation 
of pro])erty. As if this formidable list were not enough, article 21 
proceeds to add a spt*cial ‘measure’ for certain grave offences in the 
following terms: “In order to combat tlie gravest crimes constituting 
a menace to the basis of the Soviet powi?r and of the Soviet ist States, 
until such time as this enactment may have been n'pealed by the 
(ventral Executive ('ommittee, in the cases s[)ecially i)rovided for by 
this Code, the penalty of death l)y shooting shall (exce})t as against 
young ptTSons, w^hose age does not excca^d eightecai and of women 
in a pregnant condition) be applied as an exceptional measure for 
the safcity of the proletariat State”. When we remember the* provi- 
sions of article 16 based on the principle of analogy, aln^ady disc ussed, 
and article 7 whicli provides that all thi‘se measures i.e.^ judicial- 
correctional, medical, and medico-pedagogic — arc a})])licable not only 
to persons guilty of acts spelling dangc‘r to society but also to ])ersons 
who are dangerous owing to their associations or their past rc^cord, 
we cannot help feeling that it gives the impression of a regime of 
terror. Whether these* arc called measures or punishments matters 
very little. It is the system of juridical guarantees that can alone 
ensure safety to the citizen, and such guarantees seem to havti bc*en 
whittled down to nothing. 

Lastly, as to the modes of application of the mc'asures, I need 
hardly add to what I have already observc*d under the first three 
tests applied above. While I have criticised the shortcomings of thc^ 
Sovietist Code, I am fully conscious of the fact, that it has adopted 
some of the fundamental principles of advanced penology, namely, 
that criminals are to be held ‘legally’ responsible for their crimes, 
that the application of measures to them must be from the point of 
view of protection of society, that the severity of the measure is to be 
regulated in proportion to the dangerousness of the criminal, and 
that in the application of the measures it is the personality of the 
criminal that counts. The metaphysical factors traditionally connected 
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with the doctrine of moral responsibility, the principle of vengeance 
which still seems to die hard, the doctrine of intimidation as the 
basis of punishment which is still being declared from the house-tops 
everywhere, do not at any rate find a place in the letter of this Code. 
These constitute its points of excellence. It all depends upon how 
it is administered. If in the actual process of administration of the 
law, the juridical guarantees do not prove to be like reeds shaken by 
the wind, the measures, such as they are, will justify their existence. 
Otherwise, the measures will be reduced to the level of punishments 
of the classical typtv, if not worse. 



LECTURE IX 

JUVENILE DELINQUENCY 

Lacassagne's epigram: ‘There are no crimes, there are only 
criminals' contains the whole philosophy of modern penology in the 
West, Law or legislation, which was sup]K)secl formerly to concern 
itself with crimes, is now to regard criminals as its objective. To 
stamp out criminality, and thus to secure the protection of society, 
two different kinds of measures may have to be adopted, those against 
jx>tential criminals, and those against actual criminals. Both sets of 
measures are obviously aimed at the defence of society ; but measures 
of safety, in the juristic sense, arc only those which are adopted to 
combat actual criminality. The other class of measures embraces 
social and philanthropic preventives. The history of England and 
America, as I have already observ'cd, shows that before the law 
adopted measures of safety alongside of punishment, or in substitu- 
tion of punishment, social or philanthropic bodies had initiated experi- 
mental institutions for irresponsible people, who could not be dealt 
with by law, such as children, adolescents (under the age of majority), 
juvenile-adults, inebriates, outcastes, and insanes. Though their efforts 
were directly aimed at re-habilitating, or reforming as far as ]X)Ssible, 
the irresjx)nsible members of society who might be potential criminals, 
th(y could not always be kept within the limits of potential criminals 
only. At certain points they over-lapped the sphere of actual criminals. 
So the work progressed for sometime till these institutions or organiza- 
tions proved of utility to the State, wdien legislation came forward 
and brought the work of reclamation within the principle of State 
tutelage. 

The prop>er penal treatment of juvenile {i.e., non-adult) offenders 
now forms a large subject. In the old days the siim(^ methcjds applied 
to all, young and adult. When the child of tender years broke the 
law, and committed an offence, howsoever trifling, it was sent to 
prison like its elders, and subjected to prison life exactly in the same 
way as the elders. Inherited taint, evil example and surroundings, 
privation and suffering, culpable neglect of vicious parents, many of 
these factors might have conspired to cause the criminal act on the 
part of the child. But the law was no respecter of yKTsons ; it made 
no difference between one criminal and another. Ilic amount of 
juvenile criminality was appalling. It w'as found on calculation that 
under the old system most criminals had made their first lapse at the 
age of fifteen. Amid the prison surroundings there was no ho])e of 
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rfiformation. The prison was really a breeding ground of crime. No 
sooner did they get their release than they were driven by impulse or 
by the force of circumstances to commit some other offence, and 
thus to return to prison. Children of thirteen or fourteen were found 
to have committed offences ten, fifteen or eighteen times, and to have 
been imprisoned as often. Up to the first quarter of the nineteenth 
centuiy there were over two hundred offences punishable in England 
with death. A child by reason of his age was not immune from 

capital sentence,. All through the middle ages, and right up to a good 

portion of the nineteenth century, offending children were treated 
with great severity. A child of eight years who had,, as the usual 

form of charge ran, “with malice, revenge, craft and cunning’' set 

fire to a barn, was convicted of felony, and was duly hanged. A boy 
of t(‘n, who confessed to have murdered his bed-fellow, was condemned 
to death, and “all the judges agreed to the imposition of this penalty 
because the sparing of this boy simply on account of his tender years 
might be of dangerous consequence to the public, by propagating, a 
notion that children might commit such atrocious crimes with 
impunity”. Another boy of ten was sentenced to death, because it 
appeared that he hid the body he had killed, which manifested a 
consciousness of guilt, and a discretion to discern between good and 
evil. As late as 1833 a death-sentence was pronounced, but fortunately 
not carried out, upon a cliild of nine who brok(‘ a glass window, and 
stole two~pc'nny worth of paint. Many oth(rr cases may be cited to 
show how backward the penal law was just a hundred years ago. 
I'he literature on the subject is abundant. 

Apart from these atrocious punishments inflicted upon children 
it is amazing to think that even towards the middle of the nineteenth 
century thousands of young boys and girls were being actually bought 
and sold, kept in a state of slavery, underfed, di.seased, ignorant, * 
subjected to cruel hardships, and with no remedy and no one to care 
for them. Following upon the Napoleonic wars, a very great economic 
and industrial revival came about in England, which made the country 
predominantly industrial instead of agricultural, as it had been. 
Financially, it no doubt saved the country, as the economic revolu- 
tion was followed by great prosperity through flourishing trade and 
commerce. One of the results, however, was a pressing demand for 
labour, and helpless children became a pawn in the game of industrial 
magnates. In every manner of occupation, however arduous the work 
might be, in the factories, the mines, the brick-fields as well as in 
agricultural gangs, children were utilised for labour. As Sir William 
Clarke Hall observes: 

“What Queen Victoria found on her accession was a deli- 
berate and systematic traffic in the lives of children «that had 
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grown and prospered until the horrors of it equalled those of 
the American slave-trade. Through the length and breadth of the 
land, openly and without shame, children were sold by their 
parents, and bought like cattle by the employers. The Poor Law 
Guardians drove a thriving business for their Unions by drafting 
off unfortunate little ones from five years and upwards, to the 
Lancashire factories and selling them by the score to the manu- 
facturers as ''apprentices’'. 

The life of an "apprentice" was a slavery from which escape 
was impossible. The rights of the owner were protected by law 
and the apprentice, if he escaped, was pursued, prosecuted, and 
punished ; but for him there were no rights. Though it were 
liut a tiny child of five, girl or boy, he or she, could be comjx^lled 
to work the same length of time as an adult. The wheels of the 
factory machinery never ceased, day or night, and the children, 
divided into two gangs, worked each for a period of tw(ilve 
hours at a time. Foetid atmosphere, bad food, want of sanita- 
tion, and the constant stooping produced the most terrible 
suffering, culminating in disease, and a slow^ and painful death. 
There was no insixction of any kind, no fencing of machinery, 
nor any redress for any outrage committed."^ 

Apart from the slavery which prevailed in the factories, the lot 
of the children outside was no better in respect of squalor and starva- 
tion. The time was ripe for legislative interference. Before the reign 
of Queen Victoria, there were no law's for the ]>rotection of children 
on the Statute Book of England. Legislation w'as slow to come, as 
ihere were vested interests in the way, but public conscience was 
being, gradually awakened by some large-hearted workers, who will 
always be remembered for having paved the w'ay for reform by their 
benevolent efforts. Sir Thomas Fowell Buxton 1(1786-1845) established 
with the assistance of such co-adjutors as William Wilberforce, 
Macintosh, Scarlett, and the Gurneys and h'rys, the ‘vSociidy lor the 
Reformation of Priscjn Discipline*/ in 1816. In 1817, he ])ul)lished 'An 
}/nquiry w'hether Crime be Produced or Pn.'vt'uted by our present 
system of Prison Discipline'. In 1819 he ex|X)sed the scandals in 
connection with the Convict Transj>ort Shi]3s. Through his efforts 
two Prison Acts were passed in 1823 1824, w'hereby arrangements 

were made for cleanliness and sanitation, separate beds, regular labour, 
and a proper staff in the prisons. Nor must the services of Matthew 
Davenport Hill (1792-1872) or of Sydney I'urner (1814-1879) be ovc't 
looked in this connection. While the substantial movement for 
improving penal methods relating to child offenders was start(;d by 
these philanthropists, it received a great impetus from the protests ot 
Charles Dickens. These protests led to the first Reformatory School 
Act of 1854. 


* Queen* s Reign for Children by W, Clarke Hall. 
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The Ragged School Movement, 

There were certain constructive institutional endeavours which 
enabled the public mind to visualise the concrete lines that penal 
reform for children must take. One of these took the form of the 
‘Ragged vSehoor. The founder of the Ragged School Movement was 
one John Pounds (1766-1839). Pounds had been apprenticed to a 
shipwright. Having suffered an accident he betook himself to the 
vocation of a shoe-maker. In 1818 he started a school for the poorest 
children in Portsmouth where he himself worked gratuitously teaching 
them the three R's, as also cooking and mending of shoes. For many 
years he drew into his workshop the wildest of boys and girls, whom 
his singular influence subdued into peace and order. Thus was 
started the first Ragged School, the parent of the Industrial School, 
which to-day fonns one of the important auxiliaries to the measures 
of safety against the juvenile criminal. Afto his death, schools were 
established in his memory, and Doctor Guthrie, the founder of Ragged 
Schools in Edinburgh, in 1847, proclaimed Pounds as ‘the originator 
of the idea'. The Ragged School movement caught on. It found a 
whole-hearted worker in Miss Mary Carpenter, who established a 
Ragged School in Lewin's Mead at Bristol, and laboured for years 
until it grew up into a thriving institution, exceeding even her own 
anticipation. Not only did she herself teach and supervise in the 
school, but she wrote a series of papers in which she elaborated her 
views on the Ragged School movement and considerably infiuence^^ 
public opinion on the subject.* In 1846 responding to the growing 
public opinion Lord Houghton introduced a Bill for Reformatory 
Schools, which, however, was not passed. It was followed, in 1847, 
by an enquiry into the condition of juvenile offenders by a Select 
Committee of the House of Lords, but no result followed. About the 
same time Sheriff Watson started, in Aberdeen, Day Industrial Schools, 
after the pattern of the Ragged School. In 1849 was established the 
Free Industrial School in Birmingham where children, not amenable 
to the law, were housed and fed, and taught some trade. The preli- 
minaries were now complete for the advent of law relating to Reforma- 
tory Schools and to child offenders in general. 

Meanwhile in 1838 by Act of Parliament an establishment was 
set up at Parkhurst Prison for the detention and correction of juvenile 
offenders, to whom pardon was given conditional on their entrance 
into some charitable institution. The number of juvenile offenders who 
passed through the pri.sons of England and Wales was, however, so 
large that neither the charitable institutions, nor the establishment at 


^ Her activities extended to India which she visited and where she started 
Ragged Schools on the same lines. 
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Parkhurst could cope with the requirements. London alone contri- 
buted a third of the total number, which, in 1854, reached 14,000. 
Sixty p(?r cent of the total number were aged between fourteen and 
seventeen. Forty per cent had been commitUd to prison more than 
once, and eighteen per cent four times or more. It was at this juncture 
that the first Reformatory Schools Act was jxissed. It substituted the 
school for the gaol. The Magistrates were empowered to send delin- 
(pients, guilty of acts punishable by short imprisonments, to schools. 
The limit of short imprisonment was at first fourteen days, and after- 
wards became ten days. The Act, however, had many flaws, one of 
them btdraying the old retaliatory idea. It provided that there must 
be a short period of imprisonment in jail, bc'fore the offender could 
be sent to the Reformatory. In effect, it frustratt'd the wholi' [)ur})ose 
of the Reformatory School, namely, to prevent the shame and the 
contamination of prison, whicli had a baneful effect u[)on tlu' 

young, minds. (It was not until 1891 that this clause about j)reli~ 
miliary imprisonment was abolished.) 

The Summary Jurisdiction Act, 1879. 

The next piece of legislation which made some provisions relating 
to children and young persons is lh(^ Summary jurisdiction Act, 1879 
(42 and 43 Viet. C. 49). Sections ii and 15 which relate to tlie above 
descriptions of offenders, really under State tufelagt', are instructive 
for tli(^ piir}X)Se of showing how the law made no allowance for cliild 
psychology, or tlie sp('cial requirements of the juvenile. It is true tlial 
up to tfu:' age of seven thi‘ child was presuiniKl to f)e doli incapax i.e., 
incapable of felonious intent, and aftiT that age such presumption was 
open to rebuttal, 'ftiis affected tlu' substance of the cliarge. But it 
never occurred to the k*gisiature at that stage that even with regard to 
the procedure for bi'ing brought up for trial and being actually charged 
and tried, the ordinary methods relating to adults w(‘re highly inap])io- 
priate, and positively mischievous, wlien apjihfjd to non-adults. 
Section ir of the Summary Jurisdiction Act of 1879 fiirnishes an 
instance in point. It provides that where a young, person is charged with 
larceny, or one or two other kindred offences, the Court having regard 
to the character and antecedents of the person charged, the nature of 
the offence and all the circumstances of the case, if satisfied by the 
evidence that it is expedient to deal with the case summarily, ‘'shall 
cause the charge to be reduced into WTiting and rt*ad to the young 
person charged and then address a question to him to tluj following 
effect: ‘Do you desire to be tried by a jury or do you consent to 

the case being dealt with summarily C with a statement, if the Court 
think such statement desirable for the iniormation of the young person 
• 20 
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to whom tlie question is addressed, of the meaning of the case being 
dealt with summarily, etc., etc. On reference to section 12 it will be 
found that the procedure is exactly the same for an adult, with the 
only difference that if the child be under 12 years of age tlie parent, 
and not the child, exercises the right of election. 'Young persons', 
i.e., children between the age of 14 and 16 have the right themselves 
to elect. Now it is not ditFicult to imagine the confusion which the 
wliole atmosphere wcmld naturally cause in the mind of the young 
delinquent. After the charge has been solemnly read out to him "for 
that he did on the — day of — feloniously and burglariously break and 
enter etc., etc.", comes the question in the shape of a conundrum! 
Happily, all this is now obsoltite. But unless we briefly go through 
the; sttips and stages of development, which took long years to accom- 
plish, it is not pos.sible to visualise how penal law relating to young 
persons has come to be what it is. The trial of children, as distin- 
gtiished from that of adults, must bt‘ simple and void of the traditional 
fonnalitit?s which convey no meaning to the cliild mind, and which, 
by inspiring terror instead of hope, may do endU'ss liarm to it. Hence 
the establishmc'nt of Juvenile Courts to which we shall {nesently come. 
lluTe are two more provisions in the Act of 1879 which call for a 
passing reference. Sub-section (3) of Section 11 provides that the 
section will not prejudice' the right of a court of summary jurisdiction 
to send a .young person to a reformatory or industrial scliooJ. 11 is 
noteworthy that it is a ])ermissive provision giving to the court the 
o|)tion to choose reformatory tn^atment as an alternative. Section ii 
also provides for birching as a discretionary measure. That is a 
(]uesti()ii which must be dealt with, later on, in its projX'r ])lace. The 
t^flicacy of hogging or birching, specially with reference to young 
offeaiders, has n'lnainod a moot-point for many years and even as late 
as 1939 when the new Criminal Justice Bill was under discussion, 
opinion a]4)eared to be divided. Section 15 of the Act ot 1879 laid 
down that: "A child on summary conviction for an offence punish- 
able on summary conviction under this Act. or under any other Act, 
whidher past or future, shall not be imprisoned f(,)r a longer jxaiod 
than one month, nor fined a larger sum than forty shillings'. It will 
be ajiparent from it that the mischief of short sentences of imprison- 
ment had not as yet been realised by the legislature. To send a young 
delinquent to prison for one month means leaving on his mind an 
indelible impress of prison life and, by association with confirmed 
criminals, giving him an effective training in crime. 

Apai*t, however, from what this legislative enactment and a few 
that follow purjiort to do for children and young persons, they repre- 
sent a distinct advance in another impKirtant particular: they vest in 
the judge an amount of discretion, which he did not previously enjoy, 
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to mitigate the punishment, to suspend it, or to do away with it 
altogether, as he thinks right, having regard to the circumstances oi 
each case, thus making it possible for the judge to function as an indi- 
vidualizing agency, fitting the punishment to the criminal. Section 4 
provides “Subject as in this Act mentioned, and notwithstanding any 
enactment to the contrary, where a court of summary jurisdiction has 
authority under this Act, or under any other Act, whether past or 
future, to impose imprisonment or to impose a fine for an oftence 
punishable on summary conviction, that Court may, in the case of 
imprisonment, im]x:)se the same without hard labour, and reduce the 
prescril>ed period thereof, or do either of such acts ; and in the case 
of a fine, if it be imposed as in respect of a first offence, may reduce 
the prescribed amount thereof. And where a Court of summary 
jurisdiction has authority under an Act of Parliament other than this 
Act, wliether past or future, to impose imprisonment for an olfence 
punishable on summary conviction, and has not authority to im}X)se a 
tine tor that offence, that Court when adjudicating on such offence 
may, notwithstanding, if the C'ourt think tliat the justice of the case 
will 1)0 better met by a tinc' than l)y im]>risonment, impose a line not 
exceeding twenty five pounds, and not being of such an amount as will 
subjt'cl tlu‘ ofterKler under the provisions of this Act in default of pay- 
ment of lh^^ hue, to any greater term of imprisonmiMit than that to 
which he is liable under the Act authorising the said imprisonment". 

Section 16 of the Act gex's a ste]) further. It yxrovides that if upon 
the hearing of a charge for an offence |)unishab]e on summary con- 
viction under the Act, or under any other Act, whether past or future, 
the Court think that though the charge is j>roved the otfence is in 
the particular case of so trifling a nature tliat it is inexpedient to 
inflict any j)unishment, or any other than a nominal punishment, the 
Court, without proceeding to conviction, may dismiss the information, 
and, if the Court think fit, may order tlie person charged to pay such 
damages not exceeding 40 shillings and such costs of th(‘ jiroceedings, 
or either of them, a.s tlu' Court think reasonable. 

What dollows as an alternative provision in the same section is of 
greater conseqiu'nce. It is in these terms: “Or, tlie Court ujxm con- 
victing the ])erson charged may discharge him conditionally on his 
giving security, with or without sureties, to apj)ear for sentence wlien 
called upon, or to be of good behaviour, and citlicr without payment 
of damages and costs, or subject to the payment of such damages and 
costs, or either of them, as the Court think reasonable (Provided that 
this section shall not apply to an adult convicted in pursuance of 
this Act of an offence of which he has pleaded guilty, and of which 
he could not, if he had not pleaded guilty, be convicted by a Court of 
summaiy jurisdiction). 
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It has to be remembered in this connection that the Courts ol 
summary jurisdiction are responsible lor nine-tenths of the prison 
sentences, “The first introduction of a prisoner to a prison, which 
means so much to him and to society, is therefore in the hands of 
the courts of summary jurisdiction. There are over one thousand of 
such courts, and, except for the metropolitan area, only about eighteen 
are presided over by stipendiary magistrates/'' The large majority of 
these courts is presided over, by honorary magistrates. In considera- 
tion of tliese facts it will be apparent that the provisions of the Act 
confer U]X)n these courts a great deal of discretion to adapt the punish- 
ment, or the measure of safety, to the personality of the accused and 
to the requirements ol public safety. 

Probation of First Offenders' Act, 1887. 

The ^conditional discharge', provided for in sub-clause (2) of 
section 16 of the Act of 1879, is takom a ste}> further by the Probation 
of First Offenders Act, 3887 (50 and 51 Viet., C. 25), which repn^sent 
a furtluT advance in judicial individualization. It is an Act to provide 
for conditional release of first offenders in c('rtain cases. It lays down 
that in any case in which a person is convicted of larceny or false 
prtdences or any other offence punishable with not more than two 
years' imprisonment before an}^ court, and no previous conviction is 
proved ag;unst him, if it appear to the Court before whom he is con- 
victed that, regard being had to the youth, character, and antecedents 
ot the offender, to the trivial nature of the offence and to any extenuat- 
ing circumstarjc(?s under which the offence was coininilted, it is expedient 
for the offender to be rek'ased on probation of good conduct, the court 
may, instt*ad of sentencing him at once to any punishment, direct that 
he b(’ reli‘ased on his entering into a recognisance, with or without 
sunfies, and during such period as the Court may direct, to a|)pear 
and receive judgment when called upon, and in the meantime to 
keep the peace and be of good behaviour. 

The difference between the provi.sion in the Act of 1879 and the 
Act of 1887 in respect of conditional discharge is that in the former 
there is at hast one case contemplated in which the Court without 
proceeding to conviction may make a conditional discharge', whc'reas 
in the latter the Court proceeds to conviction hut does not j)ass the 
sentence at once. In either case there is a conditional discharge or 

* Addrrss l)y Sir William jowitt, k.c., ( hairrnaii of a Conierence held in 
tile Middle Tc'mple Hall on the 3rd April, 1035 at the instance oi the Howard 
Lt'agiit' lor Penal Reicnin to iliseuss the question of reform of Cauirts of 
summary jurisdiction. 
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release.^ This is on the same lines as the law of 1891 known in France 
the Berenger law or the law of sursis a V execution de la peine. 
The Paris International Congress of 1895 also came to the conclnsion 
that “those penal systems which recognize the discretion of the Courts 
to suspend execution of sentence in the case of first offenders com- 
mitted for short terms give expression to a most admirable tendency." 
But the system of suspended conviction, or suspended sentence, is not 
necessarily restricted to cases of short sentence. In English law^ and 
practice there is no doubt intimate relation between the two, also with 
Probation, about to be discussed. Sir Evelyn Ruggles-Brise deals with 
the (juestion on that footing.^ Saleilles, however, obstTves that sursis, 
as understood by Berenger, is not necessarily confined to cases calling 
for sliort sentence : 

The judges were given the means of saving those who appeared 
l>ef(jre them for the first time. They of necessity had to test tlie 
motives and sentiments of the defendants, it was for them to 
appraise and judge, and the law prescribed no further or partial 
instruction. I'he law of 1891 did not even make a distinction in 
terms of the gravity of the offence. It considered all cas(’s of 
corrective imprisonment irrespective of duration, even cases iinolv- 
ing the maximum legal yreriod of five years and cases assigned a 
corrective punishment by reason of provocation, or of mitigating 
circumstances in the charge. * ♦ intention of the 

law that the judge should take into consideration not the ol)jectiv(' 
gravity of the need, but the chances of reform of the individual ; 
and upon that the crime has no bearing'^. 

Speaking of the exercise of pardon, Saleilk's furlhtT obsiTves; 

Wherever disciplinary authority exists, whether in the family 
in favour of the father, or in government, in favour of sujX'rior 
official, the first law of good discipline* if that indeed is the object — 
is almost always, excc;pt in absolutely serious castes, to pardon the 
tirst offence. Shall society alone r(*fuse to exercise pardon? ft is 
rally in defercaice to an outgrown alls tract system of absoInt(* 
equality that the law is law, and that to .susjieiid its apfdicalion 
requires the authority of those who make the laws. 'I'liose who 
have the jxiwer to make laws have only to delegate to otln rs, Ihe 
power to susj)end or to regulate their application*. 

The above two Acts illustrate a partial exercise of this power of 
delegation. The proviso to Clause (2) of Section 16 represents a 

‘ 'C'ontlitioiuil di.schargo' or ‘conditional release', as iisefl in this context, 
shonhl not !)(’ contused with another u.se ol the SJjrne eX[)rf‘ssioTis iirnhr (ir- 
cnnistances cjiiite di/Terf'iit. An otteiider aln-ady st^rvinii his periiKl nj 

or wl'ile l)ein.^ detained in an in.stitntion such as the Klmira 
Kelt)rinat()ry under inde lenninalt’ senteucr, is givem coriclitioiial lib'iation on 
parole. Those crises will be dealt with later. 

“ S<’e his Prison Peform at fjorne and Abroad pp. 59, tx), f)/; . 

^ Idle Individ ualizai ion oj Punishment. — J leijiernann , igjT. 

^ Jhid. ' 
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refusal to exercise this power where it might have been, in particular 
circumstances, in the interests of society to do so. 

Section 562 of our Code of Criminal Procedure (Act 5 of 1898), 
amended up to date, adopts the same principle in the case of first 
offenders, with certain limitations. It provides that the conditional 
release may be granted on probation of good conduct, after conviction, 
suspending the sentence. It runs thus: When any person not 
under twenty-one years of age is convicted of an offence punishable 
with imprisonment, for not more than seven years, or when any person 
under twenty-one years of age, or any woman is convicted of an 
offenc(‘ not puishable with death or transportation for life, and no pre- 
vious conviction is proved against the offender, if it appears to the Court 
before which he is convicted, regard b(iing had to the age, character, 
or antecedents of the offender, and to the circumstances in which the 
offtmce was committed, that it is exix^dient that the offendtT should l>e 
released on probation of good conduct, the 0)1111 may, instead ot 
sentencing him at once to any punishment, direct that he be released on 
his entering into a bond with or without sureties, to appear and receive 
sentence when called upon during such period (not exceeding three 
years) as the Court may direct and in the meantinu' to keep the peace 
and be of good behaviour. Sub-clause >(tA) providers that in any case 
in wliich a person is convicted of theit, thtli in a building, dishonest 
misappropriation, cheating, or any other ofhmce under the Indian 
Penal Code, ]>unishal)le with not more than two year's imprisonment, 
and no prc’vioiis conviction is ])roved against him, the Court before 
whom he is so convicted may, if fu' thinks fit, having regard to the 
age, character, and antecedevnts, or physical or mental condition of the 
olfender, and to the trivial nature of the offence, or to any exteaiuating 
circumstance's under which the offence was coinmitte;d, instead of 
sentencing him to any punishment, rekrise him alter due admonition. 
This sub-clause, it will be observeel, can only come; into operation when 
the offence in (jne^stion is under the Indian Pe^nal Code, not under any 
other enactment, such as the Indian Railways Act, the Municijial Act, 
the Me)tor Vehicles Act, etc. The provisions of the Act dealt with, it 
properly applied, would lead to excellent results. But in the absence 
of a proper system of Probation, or institutional tr(;atment, the object 
of the section is well-nigh frustrated. In practice it is found that it is 
mainly applied to cases of young offenders. There is considerable 
reluctance on the part of the Court to exercise the power vested in it, 
in favour of adults except in the case of petty offences. The judicial 
decisions, to which I need not refer, also point out the need for extreme 
caution in the exercise of the power given to the Court, to guard against 
danger to the public, and danger to the accused himself. Sub-clause 
(lA) is really an adaptation, with certain variations, of the English 
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Statute, the Probation of Offender's Act of 1907 (7 Edw. VH C. 17) 
which we must presently deal with. 

In regard to the English statutes, hitherto considered in this lecture, 
it is noteworthy that the main points which the courts were called 
Uf>on to consider were not only the youth, character and antecedents 
of the offender, but the objective gravity of thci offence itself. If the 
offence were not of a trifling nature, but one of the graver ones, it might 
weigh with the Court to disqualify the jxTson charged from enjoying 
the benefits of the Act, although a consideration of tlie personality of 
the offender might have disclosed that he was not of a criminal tempera- 
ment, and that he deserved to be treated otherwise than by punishment. 
The earlier and the orthodox system had been that of fixed punishments, 
giving the Court no option but to inllict the punishment prescribed. 
The first step was taken when the legislature was content to lay down 
the limit of duration of the j)enalty, as in most Codes of the present 
day, the Court being authorised to fix the })enalty anywhere within 
the prescribed limit. This gave an op]X)rtunity to individualiisi: the 
punishment within the limit fixed, and thus in some measure, though 
very small, it did away with the extremely mechanical character of the 
old system. The ncvxt step was, as we have seen, to give the court the 
j.)ower of granting conditional sentence, or even sus[)end th(^ conviction 
and grant a conditional rc^lease. These gradual changes testify to the 
acceptance of the principle that punishment is not all in all, and that 
the real remedy lies in measures of proU,*ction - of society, as well as o1 
the individual offender. But tfui method of application of that sovereign 
remedy is still defective, because under existing conditions the Court 
lias little; or no op|>ortunity to get in \ouch with tlie |)ersonality of the 
offender, whicli is the most essential condition for siitisfactory iridivi- 
dualizatiion. It is well known that, under the existing law, only those 
facts are deeriKxl rek;vaiit wliich are incidental to the guilt of the 
accused. In the ordinary course of things, no one would be entitled to 
draw the attention of the Court to facts concerning tlu; [>ersonality of 
th(^ olf( 'rider — they are irrelevant. Hence the knowledge, of the judge 
has, under the existing administration of justice, to be confined to the; 
facts and circumstances connected with the actual offence charged. 

The Probation of Offenders Act, 1907. 

The Probation of Offender's Act of 1907 re])ealed section 1:6 of the 
Summary Jurisdiction Act of 1879, Probation of First Offerc 

der's Act of 1887, and gave wider powers of individualization to the 
judge in respect of granting release. It provided that, if the Court was 
of opinion that, having regard to the character, antecedents, age;, health 
or mental condition of the person charged, or to the trivial nature of 



i6o penology: old and new [lect. ix 

the offence, or to the extenuating circumstances under which the 
offence was committed, it would be inexpedient to inflict any punish- 
ment or any other than a nominal punishment, or that it would be 
expedient to release the offender on probation, the Court would 
be comjx'tent to dismiss the charge altogether, even if the charge 
was proved, and, if the Court so thought fit, might bind the 
offender over with or without sureties, to appear for conviction and 
sentence when called upon at any time within a specified period not 
exceeding three years. I'he Act makes provision for the appointment 
of jU'obation officers, and also of special probation otflcers called 
children's probation officcTs (Section 3) ; for their duties and functions 
(Section 4) ; and also lays down that the Secretary of State may make 
rules for prescribing such matters incidental to the appointment, resigna- 
tion, and removal of probation officers, and the performance of their 
duties, and the reports to be made by them, as may appear necessary 
(Section 7). Section 4 describes in detail the duties which the probation 
officer is to discharge. It is his duty, subject to the directions of the 
Court, (a) to visit or receive reports from the pcrs(.)n under supervision 
at such rtiasonable intervals as may be specified in the probation order, 
or, subject thereto as the jorobation officer may think fit ; (6) to see that 
the probationer observers the conditions ot his recognizances ; (c) to 
report to the Court as to his behaviour ; ^{d) to advise, assist, and 
b(‘friend him, and, when necessary, to endeavour to find him suitalile 
employment. Thus one ot tlu? fruits of the s^/stem of suspended convio 
tion, or senttmee, is Probation, and the Act of 1907 just dealt with was 
the first legislative expression of public approbation of the Probation 
System, 

Later enactments have elaborated the s3/stem and made it an 
int('gral jiart of the administration of justice. The excellence of the 
system depends on the personality of the probation officer. As 
observed by a well-known writer : 

Mf probation is anything more than a mitigation ot the severi- 
ties of the law, it is no exaggeration to speak of tlie probation officei 
as the most important part of the probation system. He himself 
is the reformatory, the walls, the discipline, and the good influences, 
Mil combined in his own person, and he must, therefore, be the 
great positive vitalizing force in the life of the offender placed on 
probation’.^ 

I'he probation system is now not an appendage to the law relating 
to juveniles or adolescents only, i.e., to offenders of the age of twelve 
to sixteen, or sixteen to twenty-one, but to all offenders. The Proba- 
tion Officer is an essential factor in the administration of justice in its 


Robinson, Penology in the United Slates, pp, '206-207. 
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various stages, at the trial tor during a#ie period of the 

young offender is pending *af ter the triad when the offender, young or 
adult, is placed under his .supervision on condition ofc good behaviour ; 
during the period when the offender may be undergoing his sentence ; 
and, finally, after his release‘s from .prison, if to prison "he went, for 
assisting him to go straight after discharge and hot revert to crime. In 
short, the Probation Officer is an ihte^al part of the modern scheme of 
measures of safety, in the best sense of the term. ... 

Without touching on the different stages which legislation had to 
go through in order to , evolve the measures of /safety in regard to 
children, juveniles and juvenile adults, we may now consider the final 
form that legislation took in the consolidating Acts. 

The Consolidating Acts , 

The main enactments which are material for this purpose and 
which were consolidated subsequently axe the Probation of Offender’s 
Art, i(>o7, the Prevention of Crime Act, '1908, the Criminal Justice 
Administration Act, 1914, and the Children Act, 1908. They were 
followed by the Criminal Justice Act, 1925 (15 and 16 (ieo. V. C. 86) 
and the Criminal Justice (Amendment) Act, 1926 (16 and 17 Geo. V. 
C. 13), the Children anJl Young Persons Act, 1932 (22 and 23 Geo. V. 
C. 46), as also the Children and Young Person’s Act, 1933, ^■^2*3 Ga). 
V. C. 12).^ The present law to be found in these princi]xtl Acts, as 
amended by the Consolidating Acts, is^ really divisible into two sets 
of |)rovisions, one set consisting of juridical sanctions, relating to 
measures of safety in the proptT sense of the term : they contemj)lale 
the steps to be taken for meeting a situation that arises upon* a com- 
mitted, or repeated act of crime ; and reflate to children and young 
persons, or first offenders and habitual offenders, as the case may be. 
They lay down in detail tlie procedure to be adopttxl l)y the Court 
when specific situations arise. Reformatory Schools, Industrial 
Schools, Ceriihed Scliools or Af)proved Schools, (sec. 79) Remand 
Hornes {S^c. 77), Voluntary Hornes (Sec. 92), and various other kindred 
institutions are duly recognised, and their functions duly dehned. 
Ample discretion is given to the Courts to select, and, according to the 
circumstances of each cast^, to send the offender to one or other of thesti 
institutions for custody and care. The Probation system is given a 
recognised persition in the legal scheme, and the duties and the func- 
tions of Probation Officers, and the jurisdiction of probation areas are 

^ The Children and Young Persons Act, 1933, is a consolid:iting Act- It 
'embodies most of the provision.s of the Children Act. the Children and 

Young Persons Act, f 932., '.and the other SLitutes, It does Hot. however, 
entirely repeal and replace the Acts of ifjo 8 and 1932. some scctiou.s,of wludi 
remain force. ' 

• 21 
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definitely set forth in the enactments. In case any further details may 
be needed , |X)wer is given to the Secretary of State to frame rules for 
guidance of the institutions or of the officers concerned. It will be 
apparent from the above that the whole of the law on the subject has 
now grown into a system of State tutelage under which punishments 
have ceased to be punishments, or at any rate are in course of being 
transformed into what the positivist school would call measures of 
safety. 


Preventive and Protective Measures 

We turn now to the other set of provisions which do not contem- 
plate an actual crime, but which seek to remove factors that constitute 
the breeding ground of crime. They are measures of prevention which 
serve to assist society through State interv’ention to remove the causes 
of crime. In regard to children and young persons a good many 
sections of the consolidating Acts of 1933 provide for such protective 
and preventive measures. Constitutionally, children and young persons 
have always been regarded as entitled to protection from the Courts 
of Chancery. This protection even after the Judicature Act, is afforded 
in matters of civil law. A criminal child or young person, however, 
was beyond the arm of the Chancery Court. The Consolidating Act has 
practically brought the law to admit that Courts should have power to 
assume guardianship, not only over children who have committed 
offence, but also over those who are living under conditions likely to 
lead them into delinquency or immorality. In order that the arm of 
law may extend even to cases where no actual crime has been com- 
mitted,* the Act defines a child and a young person and then takes 
them within its protection. Under section 107 a 'child' means a 
person under the age of fourteen years, and a ‘young j^erson' means 
one who has attained the age of fourteen years, and is under the age 
of seventeen years. Section 50 lays down that it should be conclusively 
presumed that no child under the age of eight years can be guilty of 
any offence. 

With reference to the above mentioned persons under State tutelage 
the Act lays down preventive or protective measures of various kinds 
of which a few typical illustrations will suffice : Subjecting to cruelty 
a person under sixtt'en ; causing or encouraging seduction or prostitu- 
tion of girls under sixteen ; allowing persons under sixteen to be in 
brothels ; causing or allowing persons under sixteen to be used for 
begging ; giving intoxicating liquor to children under five ; causing or 
allowing children to be at any time in the bar of licensed premises 
during the permitted hours ; preventing children from receiving educa- 
tion, exposing children under seven to risk of burning, failing to 
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provide for safety of children at entertainments ; prohibiting persons 
under sixteen from taking part in performances endangering life or 
limb etc. 

Coming now to some of the other important provisions of law, 
we turn to Section 51, which removes all disqualihcations traditionally 
attaching to felony, and lays down that no conviction or finding of 
guilt of a child or young person shall be regarded as a conviction ot 
felony. Section 52 lays down restrictions on punishment of children 
or young persons, thus: — 1(1) a child shall not be ordered to be im- 
prisoned, or be sent to penal servitude, for any offence, or be com- 
mitted to prison, in default of a payment of a fine, damages, or costs, 

(2) a young person shall not be sent to ptmal servitude for any offence, 

(3) a young person shall not be ordered to bt? imprisoned for an offence, 
or be committed to prison in default of payment of fine, damages, or 
costs, unless the Court certifies that he cannot be detained in a remand 
home, or that he is of so depraved a character that he is not a fit 
person to be so detained. 


Probation. 

Probation may well be regarded as America's contribution towards 
the growing scheme of mt'asures of safety. Its beginnings an^ associated 
with the practice of suspending sentence’ and letting off the prisoner 
on promise of good behaviour, backed up by a financial guarantee, or 
surety to the satisfaction of the Court, that if the offender did not 
maintain good behaviour he would be available for serving out the 
sentence. This was found to have a wholesome effect on the mind 
of the offender. To consolidate this good effect it was found expedient 
to place the offender under the guidance of a sympathetic person who 
could establish contact with the mind of the offender, gain his confidence 
and thus act as a guide philosopher and friend to him during this 
critical period. At first, such friendly service^ came from volunteers 
who thus became the prototype's of the present day probation officers 
and the pioneers of the probation system. Sutherland records^ a notable 
case of such voluntary service. Among the early volunteers, he says, 
was John Augustus, a shoe-maker of Boston who, in 1849, secured the 
release of a confirmed drunkard from the police court of Boston by 
acting as surety for him. This offender subsequently turned out to be 
a sober, industrious citizen under his influence, which encouraged 
Augustus to extend his sphere of usefulness by standing surety for many 
others and thus effecting their release. Thus it came to pass that in 


* A suspension may be a su.spen.sion of the imposition or suspension of the 
execution of sentence, 

* Sutherland's Criminology, p. 561 — Lippincott, 1924. 
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the course of seven years he acted as surety for 253 males and 149 
females in. an amount that totalled 15,320 dollars not one cent of which 
did he have to forfeit as none of his charges violated the conditions 
of his release: His example was quickly followed by others, so that 
volunteers became numerous. These were the probation officers before 
probation was authori^d^ by ^statute. Robinson quotes a similar 
instance. He thus sets out the early history : 

Probation arost^ in Massachusetts. Officially, it dates from a 
law of 1878 authorising the Mayor of Boston to appoint a proba- 
tion officer for Suffolk Cpunty^._ For some six years prior to this 
the work had, however, been carried on unofficially. About the 
year 1872, a large-hearted man, Father Cook by name, began his 
work of ministry in the criminal courts of Boston. He succeeded 
in gaining the good will of the judges and, where it seemed that 
the offender stood in more need of a wise and sympathetic friend 
than a sentence, the case would be continued and the offender 
turned over to Father Cook. Two years after Father Cook's work 
had been given legal sanction in Suffolk County, the system was 
extended to the entire State. City aldermen and select men of 
towns were authorised to (‘stablish the office of [)robation officer. 
The law was merely permissive, however, and not much was done 
under it to extend the work. But after the usual twenty years of 
incubation * * * the system was made compulsory (1891) for the 
entire State, in the form which in the main it now . has in that 
Stateh 

In 1899, the system ceased to be a purely Mass^ichusetts institution. 
In that year Rhode Island passed a law providing for both juvenile 
and adult probation and in the same year Minnesota and Illinois 
followed. Since then there has been steady expansion of the system 
till in 1921 the figures showed that thirty-five of the States and the 
District of Columbia had adopted adult probation, and, as for juvenile 
probation, as many as forty-seven States besides Alaska, Porto Rico, 
Hawaii and the District of Columbia had adopted it. Later figures are 
not available, but there can be no doubt that during the last twenty 
years or so probation has made even more rapid strides. Thus, though 
it began first with juveniles, it has established its utility as an institu- 
tion alrhost indispensable to a complete scheme of measures of safety^ 
in the New World. • 

In Engfand, it first received legislative recognition in the Probation 
of Offenders Act, 1907, as already observed. It was further recogjiised 
by the Criminal Justice Administration Act, 1914, which provided 
tnier alia that a recognisance under the Act might contain such addi- 
tional conditions with respect to residence, abstention from intoxicating 
liquor, and any other as the Court might consider necessary. (Sections 8 

* Penology in the United States, p. 195 — The John C. Winston Co.. 
Philadelphia, 1923. ... , 
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and 9). It authorised the jBourt to place the youthM i<^ender within 
the reach of recognised and ’ subsidised societies, or- wh^ktlitry homes, 
for care and guidance during, the period of probation/* tJiMer" Section 25 
of the Children Act of 190)8^! the' Secretary of State w^s empowered to 
cause all voluntary homes to be' inspected and to appoint' officers to 
make such inspection, thereby-bringing all such homes wilhm^ the State 
mathinery for measures of safety. ■ The principle underlying all these 
measures is to substitute for punishments an intimate personal relation- 
ship which subserves the purj)ose of defense sociale with more efficacious 
and abiding results. "From a social point of view", it has rightly been 
observed, "it (probation) may be said to be a process of educational 
gindance through friendly supervision. Mere surveillance is not super- 
vision. Probation is an intimate personal relation which deals with all 
factojs of a child's life, particularly his home. This conception of pro- 
bafion as a vital, active force naturally carries with it the requirement 
that those who exercise the function — the probation officers — should be 
trained, s^unpathetic, experienced men and women".- 

The London Congress, 1925. 

1 'he year 1925 saw the session of the International Penitentiary 
Congress in London, in the month of August. It proved momentous 
in the histoiy of probation. The subject of probation came up for dis- 
cussion in connection with the problem of short sentences of imprison- 
ment which had been keenly and abundantly criticised for ytOTs as well 
in Ikerature as in congresses. It was thought that 'the 'couiftry where 
the Congress was holding its sessions would b(j able to furnish some 
valuable data for discussion as to the results of the change in law effectc^d 
by Statutes which allowed the infliction of fines for petty offences, and 
time for payment in order to facilitate and ensure such payment. Lord 
Hewart of P>ury, Lord Chief Justice of England, who opened the deli- 
]x;rations on this subject, dealt with it in its diverse aspects — the 
mischief of standardized punishments, and of short sentences of 
imprisonment and the necessity for individualization by jiidgcts — and 
finally ]X)inted to probation as an invaluable method of protecting 
society by means other than punishment. He said : — 

It is not suggested that the ends which are sought by 
imprisonment should be diminished, much less that they should 
be abandoned. The problem is to find and to apply, in proper 
cases, not an unsatisfactory but a real and more satisfactory 

* The first comprehensive enactment relating to children ancj young person.s: 

'Ail act to consolidate and amend the law relating to the protection of children 
and persons, reformatory and industrial schools and jiiyenile otrenders 

and otherwise to amend the law with respect to children and young persoris." 

^'J^venile Courts and Probation by idexner and Baldwin p. 79 et seq — The 
Century ^Cb., New York, 1916. ' 
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alternative method of fulfilling those purposes which the welfare 
of sc^ciety needs to have fulfilled, and which, as things stand, 
are normally fulfilled by a punishment consisting in imprisonment. 
* * * We are to look to the common society, to the security 

of all, and to making less likely the doing of similar wrongs in 
other cases. * * ^ Society, after all, consists not of classes 
but of individuals and it is the first and most elementary task in 
any adjudication to try an individual case on its merits. One 
hears sometimes of what are called ‘'standardized sentences*'. 
But the standardization of sentences means the abdication of the 
judge. Fortunately for mankind, neither sentences nor offenders 
are standardized, and the very same considerations of public 
interest as those which require that one man should go into jxmal 
servitude for ten years may require that another man should not 
go to prison at all. * * * What is not so generally recognised 

is, that there are few more effectual ways of manufacturing 
criminals than to send y(>ung offendijrs unnecessarily to prison, 
where they may easily find themselves far more comfortable than 
they expected to be, where they may perhaps make acquaintance 
with men and methods likely to bring them to min, and where, 
after serving some short sentence of complete futility, they may 
abandon forever their repugnance to prison and all that it involves, 
(irave indeed is the responsibility of lho.se who, otherwist? than 
in a ca.se of clear necessity, send any youth or girl, or indeed 
any man or woman, to prison for the first time. 

Lord Hewart then proceeded to consider the special contribution 
that the legislature had made to penology through the Summary Juris- 
diction Act, 1879, the Probation of First Offenders Act, 1887, and the 
Probation Act, 1907, which w(^ have already dealt with. In conclu- 
sion the Lord Chief Justice made certain observ^ations upon the actual 
working, ot the? Statutes above mentioned, and of the probation system 
in general, which, coming as they do from the highest judicial authority, 
may almost be taken to be rules of guidance for judges and ]:)robation 
officers. 


It may be convenient to stale quite shortly certain proposi- 
tions which seem to be reasonably clear, with reference to the 
actual working of the system of probation: — 

(1) It is a .system which luis by no means been uniformly 
employed. In some districts, apparently, it is employed but little, 
and in some districts not at all. 

(2) These is evidently in some quarters an impression that 
prol)ati()n has nothing to say to cases which are not in themselves 
insignificant. But this view ignores the plain terms of the Statute. 
The ‘trivial nature of the offence* is only one among many of the 
alternative grounds to which the Court is empowered to have 
regard. 

(3) In 1923 rather more than 603,000 persons were tried in 
the Courts to which the Statute applies. Of this number, some 
12,600 persons were placed on probation — that is to say, about 2 
per cent. 
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(4) There are many petty sessional divisions in which although 
the Probation Act of 1907 is now 18 years old, no probation office! 
has yet been appointed. There seems to be no good reason why 
any petty sessional division should be denied the advantage of a 
probation officer's services. 

(5) A dangerous enemy of the probation system, as of all good 
things, is the temptation to be perfunctory. What is wanted is 
extreme care and patience in the drawing up of the order, in tlie 
making of the conditions and not the least in working them out. 

(6) Justices of the Peace are now as numerous as they are 
public-spirited. It might be a most useful service if Justices, 
when they release an offender on probation, were to ‘'follow the 
case" and see for themselves that the probationer is behaving 
himself and abiding by the conditions. Happily, there are now 
many women who are Justices. Is it to Ix^ thought that, in 
dealing with women and girls who are probationers, the goodwill 
and the good sense of women Justices might not Ix' most usefully 
employed? 

(7) It is not merely of some but of great importance that the 
Court when it releases an offender on [)rohation, should be most 
careful not to convey any impression that probation means 
"letting off" for a first offence. It ought to be made clear to the 
offender that the offence is proved, that discipline, recognizances 
and conditions are necessary in his case, and that if he is not sent 
to jirison it is only because it is believed that to make him a 
probationer is the best way of enabling him to live down his offence, 
and to reinstate his character by his own efforts, aided by the 
experience and the sympathy of the probation officer,* 

The year 1025 was signalized by another important event, the 
passing of the Criminal Justice Act in DecembiT of that year, the 
first part of which corisist(‘d entirely of provisions relating to the 
probation of offenders, the regidation of j>rol)ation areas and com 
mitt(?es, the selection of probation officers, the (^mploynuTit of agents 
of voluntary societies as {)rohation officers ; tlieir salaries and (^x()en.ses 
etc., also giving power to the Secretary of State to make, such rules 
as may be necessary to cairy the Act into effect. The* scIktiio is as 
follows: — The country was to be divided into probation ari^as. Each 
petty sessional division would form a separate prol)ation area, but for 
the convenience of administration the St^cretary of State was given 
|X)wer to combine two or more divisions into a single probation area. 
Initiative was given to Courts of QuartiT Scissions to j>repare sucli 
schemes of combination and submit them to the Secr(,‘tary of State for 
consideration. One or more probation officers must be appointed for 
each probation area. It did not necessarily mean that where there 
were only few cases in the year suitable for probation, a Court must 
appoint a full-time probation officer. It might be possible sometimes 


* Proccedin/^s oj the Ninth Inteniationaf Penitenltary Congrciiiy, ]ip. 
— Staempfii & Cie, Printens, Fiern (Switzerland), 1927. 
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to employ a qualified man or womam engaged in other social work, 
and willing to render, part time service, but at other tinies the better 
plan would be for such Courts to be associated with ' neighbouring 
Courts under the system above mentioned so that they could share 
the services of the same officer. Having regard to the duties of the 
probation officer, and the difficulty * of finding persons, possessing the 
requisite qualifications, better results might be attained by entrusting 
the work to whole-time officers. Great importance was attached to 
the local administration of probation work. The Justices, with the 
help of probation cominittees were made responsible for appointing 
the officers, paying their salaries, and supervising their work, subject 
to rules made by the Secretary of State. It was also made clear that 
the agents of voluntary societies might continue to be appointed for 
the purpose of probation work. Missionaiy and probation work in 
police Court was initiated by voluntary Societies, and in many cases 
the best interests of the cause might be secured by utilising available 
resources. 

Despite the encouragement from the highest quarters which pro- 
bation has rec(.‘ived, its spread in England has not be(‘n co^nmc^nsl^rate 
with its acknowledged importance. As compared with the United 
Statc-% the volume of work is poor. Sir William Clark Hall in giving 
the figures of about a decade ago observes: 

When it is realised that in one single juvenile? Court in America 
nearly as many children are })Iaced on probation in a year as in 
all the juvenile Courts in England and Wales put together, it will 
b(? seen how small has been the development of the probation 
system in England compared with that in the Unit(?d States. Thi* 
exact figurf‘S are 3,343 children placed on probation in the New 
York Tst Division Children's Court, with a population of under 
3,000,000, This is :is against only 5,812 children in England and 
Wales, with a population of over 37,000,000. These figures would 
se(;m to show that we are in England still largely neglecting a very 
economical and, I believe, a very (efficient means of dealing witli 
juvenile delinquents. The enormous difference betwe(?n the English 
and the American figures is, of course, partly accounted- for by the 
fact that in America children not under proj)er guardianship and 
in moral danger are placed under probation officers, while this 
practice does not exist in England,^ 

, In India probation has been introduced but can hardly be said 
to .have taken root. The Indian Jails Committee (1919-1920). in 
their report exhaustively dealt with probation under the head ‘measures 
for prevention of committal to prison'. Comparing the position ini 
this; country^ with that obtaining in the United States, they laid great 
emjffiasis on the quasi-parental position which the courts should occupy 


' ' Sir William Clarke Hall, Children's Courts. 
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in relation to child-offenders, and they recommended the adoption of 
the Children Act of 1908 throughout India, the provision of Remand 
Homes, Children's Courts, Probation Officers (together with release on 
probation). Certified Schools and special Institutions for defective 
children. Speaking of Reformatory Schools in India under the 
Reformatory Schools Acts, 1897, they commented upon the tact that 
they were too apt to approximate to juvenile jails rather than to real 
Schools ; they were large centralised buildings, without any attempt 
to reproduce the features of home life, or to provide for female care, 
which was essential for child life. At the prestmt day the general 
position has somewhat improved but in all essentials there is a great 
deal yet to be done. The difficulty arises mainly, from the absence 
of voluntary endeavour and of legislative enactment. There was until 
lately no Probation Act in India, and no Probation System, properly 
speaking. Occasionally, action is taken under Section 562 of the Code 
of Criminal Procedure which I have already referred to. The figures 
show that the total number of probation officers in Bengal, Bombay, 
Madras, and the Punjab is altogether about two or three dozen, and 
that there are few probation officers in the other provinces. It is 
refreshing to find that the United Provinces has latel}/ been paying 
much attention to this most important question. In 1933 young 
offenders placed on probation totalled 124 in l^engal, and 514 in 
Madras, as against 5,358 offenders under 21 sent to prison in Bengal, 
and 1933 sent to prison in Madras. The figures as to offenders iirider 
21, sent to prison in the other provinces approximates 3,000. From 
the above it will be quite clear that there is hardly any serious effort 
to cope with criminality among young persons in India. Not until 
the scheme of the Criminal Justice Act of 1925, which 1 have briefly 
described, is adopted and carried out in all the Provinces, can the 
enormous number of yoting criminals, or potential criminals, 
adequately dealt with. The Children Act in Madras, Bombay and 
Bengal as well as the Immoral Traffic Act in Ihiiigal and one or two 
other similar enactments in other provinces have made a beginning, 
but their working must be. reinforced by voluntary societies, as also 
by an adequate number of Juvenile Courts, wFich we shall presently 
proceed to consider. 

The future of probation in this as well as in any other country 
is bound up with four factors: First, its extension, or judicious 
adaptation to adults ; sc^condly, the training of a sp>ecially scl(.*cted 
class of men and women with aptitude and equipment for the work 
and with a true sense of the responsibility which the care of young 
persons imposes ; thirdly, a well organised system of co-operation 
between salaried officers and voluntary officers, or voluntary societies ; 
fourthly, restriction of the sphere of each officer’s work to a requisite 
*22 
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number of delinquents, so as to admit of individual and intensive 
treatment of each delinquent placed in his charge ; and, last but not 
the least, a thorough and skilled overhead supervision. These being 
secured probation will amply justify itself, as one of the potent factors 
of social defence. 


Juvenile Courts. 

Section 45 of the Children and Young Persons' Act, 1933, sets 
forth the constitution of Juvenile Courts: Any justice or justices of 
the peace, or other magistrate by whatever name called, to whom juris- 
diction is given by, or who is authorised to act under, the Summary 
Jurisdiction Acts, whether in England, Wales, or Ireland, and whether 
acting under those Acts, or by virtue of his commission, or under the 
common law, and sitting for the purpose of hearing any charge against 
the child or young person, or for the purj>ose of exercising any other 
jurisdiction conferred on Juvenile Courts by or under the Act of 1933, 
or any other. Act, shall be known as Juvenile Courts. Outside the 
metroyx)litan police court area, and the City of London, a panel of 
justices specially qualified for dealing with juvenile cases shall be 
formed in every petty Sessional division, and no justice shall be 
qualified to sit as a member of the Juvenile Court, unless he is a 
member of such a panel. There may be only one panel for any two 
or more petty sessional divisions. Rules for formation of panels and 
for periodical revision of panels of justices may be framed by the Lord 
Chancellor. It will be observed that the constitution of Juvenile Courts 
and their jurisdiction, and the constitution of probation areas, and the 
jurisdiction of probation committees and probation officers, are 
governed, by rules running on parallel lines. Apart from these ques- 
tions of jurisdiction, the main feature of Jin'oriile Courts which we 
must pause to consider is its freedom from traditional legal forms of 
procedure or the usual pomp and circumstance associated with a Court 
of Justice. 

The first Act which established juvenile courts in England was the 
Children Act of 1908, wdiereby the obligation to try young offenders 
apart from the ordinary police court, w^as imposed by a clause that 
ran as follows: "A Court of Summary Jurisdiction when hearing 

charges against children or young jx?rsons, shall sit 

either in a different building, or room, from that in which the ordinary 
sittings of the Court are held, or on different days, or at different 
times, from those at wffiich the ordinary sittings are held, and a Court 
of Summaiy^ Jurisdiction so sitting is in this act referred to as a 
Juvenile Court". Nothing in later legislation has altered this neces- 
sary quality of the juvenile Court, namely, that it should have no 
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savour of the ordinary Court atmosphere, or magisterial severity. The 
practice in the United States is fundamentally different. There “the 
Juvenile Court is not a tribunal for trial of children who have com- 
mitted offences ; it is a Court of Chancery, where the State assumes 
duties which parents are unable or unwilling to fulfil. It starts out on 
the theory that the child of proper age to be under jurisdiction of the 
Juvenile Court is encircled by the arm of the State, which, as a 
sheltering wise parent assumes guardianship, and has power to shield 
the child from the rigour of common law, from neglect, or depravity 
of adults".^ Or, as another writer has phrased it, “the Court be- 
comes a concrete exprc^ssion of the State’s obligation to the child ; a 
recognition that the child is in court as the result of conditions not of 
his own making, and that he has a valid claim against the State, 
and is to be saved to it, not punished by it“.^ In other words we 
have there the full grown idea of State tutelage. In that view it is 
important that all means should be taken to prevent the child and his 
parents from forming the co'nception that the child is being tried 
for a crime. 

In the Scandinavian countries the treatment accorded to juvenile 
delinquents has even less savour of penal procedure. They are dealt 
with by Child Welfare Councils, which do not include a member of 
the judiciary or the magistracy. In Sweden, for instance, the Child 
Welfare Council consists of a member of the ]>oor relief administration 
of the commune, a clergyman, a teacher or school inspector, other 
persons interested in the w'clfare of children and young persons, and, 
where; available, the provincial or. municipal medical officer. The 
necessary factor which attracts the operation of Child Welfare Law is 
not so much the offence committed as the existence of circumstances 
calling for the interference of the Child Welfare Council in the interest 
of jniblic safety. As a corollary to the principle of State tutelage the 
Courts in the United States and in the Scandinavian Courts have 
greater powders over the children brought before them. If necessary, 
the control of the Courts might extend over the children during the 
whole period of their minority. In Norway, the authority of the Child 
Welfare Council can, under the present law, extend up to the coinple- 
tion of their twenty-first year. In Denmark the age is eighteen or 
twenty-one according to circumstances- There can be no doubt that 
such a system can operate successfully, only if there be organised public 
effort in the country, and if the personnel of the public bodies be 
beyond all cavil. One of the greatest English authorities on the 
subject, Sir William Clark Hall, questions the wisdom of bringing 

^ Miriam Van Waters. Youth in Convict, p. 9 — quoted in English Juvenile 
C'ourts by Winifred A. Elwin. • Kegaii Paiil. 

* Fle^ncr and Baldwin, Juvenile Courts and Probation, p, 8. 
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delinquent children before any other than properly constituted criminal 
Courts. He observes: 

'The real truth, however, is — and it is a truth which the 
legislature will some day realise — that no simplification of proce- 
dure, no regulations for the 'triaF of children, however perfect in 
themselves, reach down to the root of the matter. As long as we 
continue to conceive of the child as a 'criminar and merely to 
admit such modifications of his criminality as are due to youth, 
so long shall we fail to provide the most fitting cure for his mis- 
deeds. What is needed is not the dramatic staging of a trial for a 
crime, but the provision of the best means for ascertaining and 
remedying evil tendencies. Whilst I am convinced, on the one 
hand, that our present system is wrong, I am not as yet convinced 
that a purely chancery jurisdiction is the best alternative.''^ 

The work of juvenile Courts in Canada apjx^ars to be conducted 
on a large and organised basis. The report of the Toronto Juvenile 
Court furnishes a sample. A staff of officials, far more complete than 
most Children's Courts in England have at their disposal, accomplished 
in Toronto as far back as 1928 the task of dealing with some 2,538 
juvenile offenders, and 223 neglected waifs. The staff consisted, in 
addition to the judge, of a p.sychiatrist, a consultant, a woman social 
investigator, a chief probation officer with four assistants '(one of them 
a woman) besides five clerical officers. As regards the sentences 
passed, by far the major number of cases (2,027) were adjourned sine 
die and no conviction at all was registered against them. I'his method, 
as Judge Mott observes, makes the statistics of recidivism less reliable, 
but “the child's good name is of more importance”. Of the remainder 
some have their sentences suspended, and are placed under probation, 
in the care of a Big Brother or Big Sister, and some, upon their under- 
taking to behave themselves, are allowed to leave the Court to work 
out their own salvation, while others are left under the temporary or 
permanent supervision of a Children's Aid Society. A few are sent to 
an Industrial School as a last resort. 

The above account of Children's Courts in other countries shows 
how juvenile criminality is engaging increasing attention. The most 
efficient means of reducing crimes, is to attack them at their inception, 
among juveniles, and that not by sentencing them to imprisonment or 
any other form of punishment on a retaliatory basis, but by adopting 
measures of safety such as those above described. The fact that in 
such a vast continent as India there are only a few juvenile Courts, 
and those, poorly equipped, with a few probation officers, points to an 
immense scojx^ for reformative and legislative work before us. 


‘ Children's Cot4rts, p. 6^ — Geo. Allen (S: Unwin Ltd. 
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Indeterminate Sentence . 

Individualization and internal reformation began in the West 
witli children. They were then extended to adolescents. Finally, it 
occurred to penalists that the same methods with necessary moditica- 
tions might profitably be extended to most adults. With the gradual 
passing of the retributive idea of jiunishments, the intensity^ of the 
deterrent idea began to lose its hold on the reflective mind. There is 
an intimate connection between the idea of retribution and that of 
deterrence. Most often it is onlyT ostensibly the deterrent idea, b\it 
there lies wrapped up in it the idea of retribution in greater or 
lesser measure. 

Tlie first manifestation of the loosening of the idea of retribution 
and deterrence, on the one hand, and the strengthening of the idea 
of individualization and reformation, on the other, came in the form 

of protest against fixed sentences of imprisonment. 1'he principle on 

which such protest was based was not quite unknown. It is: that 

the delinquent’s destiny should be placed, measurably, in his own 

hands ; that he should be enabled to lietter his own condition and 
thus to el'fect his own liberation ; and that for this purpose his 
sentiment of self-respect should be awakened, and care should be 
taken to instil in his mind hope instead ot fear. Under a systian in 
which punishment is a fixed term of imprisonment, such a .scheme is 
obviously^ frustrated. No betterment on the part of the delinquent 
would bring him material advantage and, therefore, effoii; in that 
direction would lack the necessary incentive. In order to put him 
in the mood for bettering himself, and to inspire in him the ho[)e of 
freedom, what is most essential is to do away with the system of 
fixed sentences. In other words, the sentence must be indeterminate. 

'I'his idea was gradually forcing itself on the minds of practical 
penalists all over Europe and America in the nineteenth century, 
and it gained in definiteness towards the latter half of it. 

Some Early Endeavours. 

Dr. Frederick Howard Wines records, among others, the interest- 
ing case of Colonel Montesinos of Spain who, in 1835, was Governor 
of the Valencia prison which contained from 1,000 to 1,500 convicts. 
He organized it on the military system dividing the population into 
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companies and appointing selected prisoners as inferior company 
officers. He utilised humanising agencies such as teaching them 
trades, and impressing on them the dignity of labour. By his personal 
influence and the confidence he reposed in them, he changed the 
whole mental outlook of the prison. But the real secret of his 
success lay, as he thought, in the fact that under his system the 
prisoners could, by bettering themselves, reduce their term of sentence 
by one-third. This little lever, which he put in the hands of the 
prisoners, enabled them to lift themselves out of the slough of des- 
pond into which they had fallen and to put forth their best efforts 
to deserve the remission offered by good behaviour. The result was, 
that the number of relapses to crime fell to a phenomenally low 
figure. Subsequently, however, the law intervened, and definitely laid 
down that all prisoners must serve out their full term. This proved 
fatal to further reform and the scheme fell through. Montesinos 
resigned, and wrote in 1846 as follows: — 

What neither severity of punishments, nor constancy in 
indicting them can secure, the slightest personal interest will obtain. 
In different ways, therefore, during my command I have applied 
this powerful stimulant. * * ♦ The maxim should be constant and 
of universal application in such places, not to degrade further 
those who come to them already degraded by their crimes. Self- 
n^spect is one of the most powerful sentiments of the human mind, 
since it is the most personal ; and he who will not condescend, in 
some degree, according to circumstances, to flattery of it, will 
never attain his object by any amount of chastisement ; the effect 
of ill-treatment being to irritate rather than to correct, and thus 
turn from reform instead of attracting to it. 

Another striking instance, cited by Dr. Wines, is that of 
Obermaier, Governor of the prison at Kaiserslantern in Bavaria in 
1830. In 1842 he was transferred to Munich, to be in charge of a 
big prison holding 700 prisoners in a state of riotous insubordination. 
In both places, by inspiring confidence and hope and awakening self- 
respect, he achieved wonderful results. But there, again, the nal 
secret of his success lay in the fact that under the law in Bavaria 
then in vogue there was no fixed term of imprisonment. He was, 
therefore, in a position to impress upon the minds of the prisoners 
the fact that their destiny was in their own hands, and it was for 
them to work out their freedom. Added to the advantage he derived 
from the law, he had also the help of Prisoner's Aid Societies for 
exercising supervision over the released prisoners in their newly acquired 
state of freedom. 

A full-limbed scheme of Prison Reform is found in a memorable 
discourse by M, Bonneville de Marsangy, delivered at the opening 
of the Civil Tribunal of Rheims, in 1846 on ‘preparatory liberation’, 
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in which he dealt with the power of pardon, and of conditional 
liberation, of police surveillance, of aid to discharged prisoners, and 
of the advantages of patronage in connection with the question of 
enduring reformation. This is how he puts it: 

Society should say to the prisoner : 'Whenever you give 
satisfactory evidence of your genuine reformation, you will be 
tested under the operation of a ticket-of-leave ; thus the oppor- 
tunity to abridge the term of your imprisonment is placed in your 
own hands’. * * As a skilful physician gives or withholds 
remedial treatment according as the patient is or is not cured, so 
ought the expiatory treatment imposed by law^ upon the criminal 
to cease when his amendment is complete ; further, detention is 
moperatlve for good, an act of inhumanity, and a needless burden 
to the State. 

Here is a definite enunciation of the principle of Indeterminate 
Sentence. Bonneville was not oblivious of the fact that other factors 
were also necess^iry in order that the fullest advantage might be 
obtained from the operation of this principle. These other factors are, 
according to him, moral encouragement, proper discipline, education 
such as may help the prisoner to improve his social and economic 
position, etc. 

Nor must we omit from consideration the Irish Prison System 
under the inspiring influence of Sir Walter Crofton which at or about 
that time opened a new chapter in the history and methods of reforma- 
tory prison discipline. 

With all these ideas in the air, a few notable publicists in America 
set to w^ork to organize a new .system of reformatory prison discipline. 
They were all advocates of the Irish system, and were prepared to 
adopt whatever good they could derive from it in conformity with 
local conditions. These practical ptmalists were Dr. E. C. Wines, 
Secretary of the New York Prison Association, Dr. Theodore Dwight 
of New York, Mr. F. B. Sanborn of Boston, and Mr. Z. R. Brockway, 
then of Detroit, but later of Elmira. Messrs. Wines and Dwight in 
1867, made a report to the legislature of New York in which they 
set out their views on pri.sons and reformatories of the United States 
and Canada, and in w'hich may be found within a small compass the 
principle on which the Elmira Reformatory, soon to be started, was 
based. It shows how greatly they were impressed b}^ the excellence 
of the Irish system. They observe: 

We have no hesitation in expressing the opinion that what is 
knowm and has become famous as the Irish System of convict 
prisons is, upon the whole the best model of which we have any 
knowledge, and it has stood the test of experience in yielding the 
most abundant, as well as the best fruits. We believe that in its 
broad general principles — not certainly in all its details — it may be 
applied, with entire effect, in our own country, and in our own 
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state. What then is the Irish System? In one word, it may be 
defined as an adult reformatory, where the object is to teach and 
train the prisoner is such a manner that, on his discharge, he may 
be able to resist temptation, and inclined to lead an upright, 
worthy life. Reformation, in other words, is made the actual as 
well as the declared object. This is done by placing the prisoner's 
fate, as far as possible, in his own hands, by enabling, him, 
through industry and good conduct, to raise himself step by step 
to a position of less restraint ; while idleness and bad conduct, on 
the other hand, keep him in a state of coercion and restraints 

A more uncompromising statement on the efficacy of Indeter- 
minate Sentence is to be found in Mr, Brockway’s paper in the follow- 
ing year in connection with the twenty -fourth annual report of the 
New York Prison Association, in which he says: 

The whole question of Prison Sentences is, in our judgment, 
one which requires careful revision. Not a few of the best minds 
in Europe and America have, by their investigations and reflec- 
tions, reached the conclusion that time sentences are wrong in 
principle ; that they should be abandoned, and that reformation 
sentences should be substituted in their place^. 

The Elmira Reformatory. 

It was with this object that the Elmira Reformatory w'as founded. 
The Act establishing it was passed in 1869, but the Reformatory was 
actually opened later on in 1876, when it became ready for 
the reception of prisoners. The first inmates were supplied from the 
State prison at Auburn. The picturesque situation, as well as the 
architectural design and structure of Elmira Reformatory are all that 
could be desired ; but what we are concerned with are not those 
external features, nor the details of internal arrangement. What is 
essential is the main schemi* of reform, and how it is sought to be 
carried out. The institution is limited to males of the age of 16 to 30, 
who are first offenders, f.c., individuals in regard to wEom successful 
reform may be anticipated. In exceptional cases relapsed criminals 
are admitted but only if they are likely to answer the purpose' of the 
institution. The clause in the law relating thereto runs thus: ‘‘That 
the individuals of the age of 16 and 30 years, who are, not known 
to have been previously sentenced to a State prison eithiT in this or 
any other country, can be sent to the Elmira Institution on conviction 
of a criminal act, by any Court of justice in the State”. From the 
Court of justice the convict is simply handed over to Elmira where, 
without regard to sentence, or to the length, nature, or mode of 
punishment, he is treated according to the rules of the establishment. 

^ Wines. Purmhyuent and Reformation, p. 203. 

^ Ibid, p. 203. 



LECT. X] 


THE ELMIRA REFORMATORY 


177 


The clause relating to the possible length of his stay at the institution 
provides ''that the length of time of such a convicted and legally 
sentenced individual is to be decided by the Managers of the Reforma- 
tory ; but such imprisonment shall not exceed the longest term of 
punishment provided by law for the particular criminal case for which 
the individual has been convicted and sentenced/’ The administra- 
tion and conti'ol is placed in the hands of the Board of Managers and 
a General Superintendent. The former consists of live persons chosen 
from the public by the State Governor and the Senate, for a yxiiod of 
five years, receiving no pecuniary reward for their services. Bi'sides 
looking after the details of management, the Board has to discharge 
the important duty of considering cases for liberation on paroUe 

As soon as an inmate has satisfied the necessary conditions, and is 
deemed to be fit for enjoying conditional freedom, his case comes up 
before the Board for liberation on parole. it has to be gone into 

with great carc', and granted only if it is regarded] as good lor him. 
and good for the community. Thi' practical control of tlie institu- 
tion rests in the hands of the General Superinti'iident. Hk' dischargL- 
of the prisoner from the institution in the first instance, on parole, 
that is to say^ on word of honour, is only conditional ; it is not until 
he passes six months in satisfactory conduct that he can be deemed 
to liav(; deserved complete liberation. During these six months of 

parole he is required to submit monthly to the institution a re|X)rt, 
attested by some reliable person such as his employe^', his [xirisli 

clergyman, or a well-known man of cliaracter. The paroled m(;n are 
continually kc'pt under the supervision of another officer of the institu- 
tion called the 'J'ransfer Officer, whose duty it is to kcej) watch and, 
as soon as they deviate from the right patli, to have them arrested 
and brought back to the institution. The education imparted in the 
institution is of an all round character. On the princifde of mens 
Sana in corpote sano, pli^/sical, intellectual, moral, and industrial 
training goes on together according to approved scientific iiKtliods. 
It is by no means a comfortable life, but a hard life of disci[)line, 
which the inmates are calked upon to go through. The inmates in 
the initial stage of their training are often known to have longed 
for a transfer to the ordinary prison, so great is the pressure of duty 
and discipline cast upon them under the rules. But the personality 
of Mr. Brock way, his intimate contact with each inmate, his know- 
ledge of human character, and his practical wisdom and sagacity 
have made it possible for the institution to achieve wonderful results 
in the case of an overwhelming majority of tfie persons in his charge. 
In due course they begin to realise that it is all for their good, and 
before many months have passed their side-tracked minds begin to 
run on proper lines and make for their own betterment. The average 

23 
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period within which the institution ordinarily expects reform is a 
minimum of fourteen months and a maximum of twenty-four months. 

Different Types of Indeterminate Sentence. 

There are various forms which Indeterminate Sentence has assumed 
in the United States. In New York itself, three different types are 
in vogue. The first type is as described above, i.e., the one in Elmira 
Reformatory where, it will be noted, the maximum period of deten- 
tion is that laid down in the Penal Code for the particular offence 
committed by the inmate, Vjut no minimum is prescribed. The Board 
of Management has full discretion to release him at any time it deems 
fit. In practice, however, it is found that at least a little over a 
year’s training is necessar}^ before emy one can with safely be released 
on parole. Following upon Elmira Reformatory the principle of 
Indeterminate Sentence came to be applic*d in State prisons in New^ 
York as a permissive measure in 1889. This furnishes a second type. 
A law was passed whereby a maximum as w^ell as a minimum was 
fixed, the maximum being the period fixed for each offence under the 
existing statute, and the minimum being oiu^ year applicable to all 
offences. The judges were given the discretion to determine within 
these limits their own minimum and maximum for each offender. 
In practice, howa^ver, it was found that the judges fixed the maximum 
and tfie minimum so close to each other that therc^ was hardly any- 
thing indeterminate about the sentence. For instance, if tlie maximum 
fixed was ten years, the minimum was fixed at ninr* and six 

months, so tfiat it really amounted to a fixed sent(.*nce. 'I'his led to 
an amendment which laid down that a minimum sentence: should not 
be more than half the maximum. The third type of Indeterminate 
sentence in New York State is based upon a law of 1915, which 
relates to ])crsons sontericexl to imprisonment in any penitentiary 
reformatory or workhouse in Ne*w' York City. In the case of tlie 
penitentiaiy and refomuitory there is a general maximum fixed for 
all offences, namely three years, whereas in the case of tht* workhouse 
the general maximum is fixed at two years. The Parole Commis- 
sion has absolute discretion to release a prisoner but always with 
the approval of the committing judge. The name Elmira now^ stands 
for the system of Indeterminate Sentence with its attendant reforma- 
tory machinery. Varying in details, but in one form or another, the 
Elmira System came to be adopted in several other States: in 
Massacliusetts, Pennsylvania, Ohio, Michigan, Illinois, Minnesota 
Kansas, Indiana, California, South Dakota and so on, till about 
thirty-seven of the vStates under the Union have now accepted the 
principle. 
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Basis of the System of Indeterminate Sentence. 

There are two aspects from which Indeterminate sentence may 
be viewed. These may be called its negative and affirmative aspects. 
In the former, it is seen merely as a sentence of imprisonment, the 
period of which being undetermined is capable of indefinite {irolonga- 
tioiT In this respect, its genesis may be traced to the days of the 
Inquisition, when anyone might be ordered to be imprisoned for such 
time as siieiried expedient to the Church. At the present day its 
parallel is found in deportation in some countries whcTeby the 
deportee is sent off to an unknown destination to Ini there detained 
‘during His Majt^sty’s pleasure*’ ; or in the case of the criminal lunatic, 
whose period of detention is phrased in similar terms of indeterminale- 
ness. These methods are indetenninate in the sense that they render 
the period capable of indelinite prolongation. On the other hand, 
there is the positive aspect, with which we are directly conct;rned, 
and which makes Indetenninate Sentence an advanced and scientific 
method of nddrming the individual deliiKpient, and, consequently, of 
ensuring social safety in the long run. This positive as})cct rests, as 
already observed, on placing th(; key to his own salvation in the 
liands of the individual offender. It lets the otfender himself deter- 
mine the period of sentence by availing himself of the opportunities 
for correction (and, therefore, for release) [ilaced before him. I'lie 
sooncT he gives (‘vidonce of change of mentality the tiarlier does he 
earn his freedom. The view that definite sentences are unscientific 

rests on the recognition of the fact that no judge while passing the 

sentence can, under the pn^sent law of evidence, l)e aware of the 
aritecedcmts of the otfender, his lieredity, his physical or ])sychical 
history, his associations and social environmc'nts, or his culpabilities 
of reformation. Much less can he estimate tlie effect wJiich the 

punishment of imprisonment will have on the prisoner, or anticijxife 
the moment when he may deserve rc‘lease as a law-abiding citizen. 
All these data which are beyond his acce.ss at the irioment of judgment, 
may, howc\cr, come to light after the sentence, and during his 

incarceration, provided there exists the ])ro[)er machimMy for investiga- 
tion and symjiathetic observation. Thus though judicial individuali- 
zation may fail, admiristrative individualization, after sentence, may 
successfully function, given the reejuisite conditions. The treatment 
may then be adjusted to the personality of thi: olfeiidcr, and tfie 
possibilities ol refonning him. Hence the need for introducing a 
system allowing elasticity as to the j)eriod of sentence, and as to tlie 
rigour with wdiich it is executed, so that an offender may not have to 
be detained a day after he reaches a state of fitness for leleast.*, nor be 
let loose upon .society unless and until he reaches that state. 
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Looked at from this ]X)sitive point of view, the system of Indeter- 
minate Sentence has been regarded as in a manner the descendant of 
the Mark System, with the Ticket-of-leave, adopted by Captain 
Alexander Maconochie in Norfolk Island in the days when the system 
of transportation obtained, and of the later so-called Progressive 
System, or Irish Intermediate System, associated with the name of Sir 
Walter Crofton. In certain respects, it has an affinity with the so 
called ‘Good Time Laws*, which prevailed in some parts of the United 
States from the first quarter of the nineteenth century onwards before 
the fame of the Irish System travelled to America. The general 
principle of the ‘Good lime Laws* was, that the prison board was 
authorised to release the offender in less time than the sentence of 
imprisonment passed by the Court, if in the opinion of the board, he 
had maintained good conduct in prison. The prison board, as the 
administrative authority could determine whether the jmsoner had 
earned the reduction in sentence, but it was the legislature that made 
the schedule of nxluction in time. In all these, howcwer, underneath 
the resemblance on the surface, there is a radical difference in as much 
as they are all cases of fixed sentences, the period of which may be 
shortencjd by the operation of administrative rules, somewhat mechani- 
cal in their application. Sir Evelyn Kuggles-Brise thus sums uj) the 
ddects of the Ticket-of-leave s^/stein : 

I'he Ticket-of-leave system affords no solution of fixed scaiten- 
c(*s, and in no sense is a substitution of a lat)our lor a time sentence. 
All it does is to tell a man that if he does not forfeit marks his 
sentence will be, say, three years nine months instead of the five 
to which li(' was sentenci^d. It remains a fixed sentence, and in 
prac tice the sentence, for the great majority of convicts earn full 
marks by a more or less mechanical process. Abstention from acts 
contrary to disci[)line and from overt idleness will secure him full 
remission. Again, it is almost im])os.sible to make the ‘Mark 
System* a true index of labour. It is a task almost beyond human 
competence to assess marks according to labour. No one is to 
l:)laine for the fact that from necessities of the case a mark system 
is almost bound to degcaierate into a formality, a good and useful 
formality, and of great influence in convict prisons to-day, but its 
virtue is not positive. A man only has to keep out of trouble to 
earn a full remission. It is giva’ng the old mark system a very 
high place in th(‘ category of those things that serve to solve the 
prison ])roblem to say that it is in effect Xhv. substitution of a 
‘labour’ for a ‘tune' sentenced 

As against the negative value of tht‘ Mark system, or the Ticket-of- 
leave system, the positiva* v^alue of Indeterminate Scaitence has to be 
k(;pt prominently in view, and it consists in concentrating on the 


Prison Rejorm at ffotnp and Abroad, p. 30, 
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personality of tfie offender, and enabling him gradually to develop 
the best that is in him by firmness combined with encouragement and 
kindness, together with hard discipline and instruction. The system 
of marking may, or may not, be one of the instruments employed in 
the general programme of that training. The most potent of all the 
instruments for rehabilitating the offender is found in the indefinite- 
ness of the period of sentence, and in the power given to the delinquent 
to determine the sentence by satisfying the administrative authorities 
as to his fitness for release. The rationale of refonn rests not on deter- 
rence, not on the fear implanted by the old prison regime, but on hope, 
which the system of Indeterminate Sentence is l>ound to awaken in the 
offender. This is the strongest claim which is put forward by advocates 
of the system for its universal acceptance. 

The reason why penologists are still divided in opinion on this 
measure is that the system, as practised in the United States, has lent 
itself to diversities of form. Owing to the absence of reliable statistics 
it is difficult to estimate the value and utility of these cliff ert'nt forms. 
The application of Inckderminate Sentence to persons up to tlu‘ age 
of 35 in some of the American States is also somewhat nisponsible for 
difference of opinion on these details. There is a growing conviction 
that as a means of individualization and reformation of the offender 
and, therefore, as a superior measure oi .social defence, a cautious 
and discriminating application of the principle offers infinite 
advantages. 

In certain quarters it is regarded as a measure void of all utility 
owing to the results of wrong application. It calls for insight and 
j^ersonality in fhe Superinttajclent who is to handl(,‘ this weapon. 
Wrongly handled, the result must be disappointing. As Dr. Winr-s 
observes : 

It is merely a tool. It is of no value, if not used, or in the 
hand of a man who does not know how to use it. It has in itself 
no reformatory power ; it is a dead thing. The real power is in 
the reformatory agencies which have bec.'n mad(^ — labour, educa- 
tion, and religion. These, if applied, will produce the same effect 
under a definite as under an indefinite sentence ; the differencci is 
that, under the latter, the prisoner ceases to resist ihtar applica- 
tion, and meiy even be induced to apply them to himself. It puts 
himself in the most favourable attitude to be operated U]X)n, in tlie 
condition most favourable to a cure. 

The literature’ on the reformative methods, which are usually 
adopted in America, for carrying out the system of IndetcTminate 

’ The reader is re{erre<f to Fifty Years of Prison Service (CTiarities Publi- 
cation Committee, New York, 1912). l)y Zebnk)!) R. Brockway. pp. 161-386 ; 
Punishment and Reformation, by Dr. Frederick Howard Wine.s, C’liap. IX, 
pfj. igo-8,‘ and Chip. X, pp, 199-234 : Prison Reform at Plome and Abroad, 



i82 


penology: old and new 


[LECT. X 


Sentence is abundant. So I do not propose in these lectures to enter 
into those details. The first International recognition of the principle 
of Indeterminate Sentence was at the Cincinnati Congress, where the 
eighth item in the Declaration of Principles ran as follows: “Peremp- 
tory sentences ought to be replaced by those of indeterminate length. 
Sentences limited only by satisfactory proof of reformation should be 
substituted for those measured by mere lapse of time." Later, at the 
Sixth International Prison Congress of 1900 at Brusselles, it met with 
a hostile reception. In 1910, however, at the Washington Congress a 
resolution in favour of it, as a punishment for grave crime, was 
carried unanimously by delegates re})resenting most of the countries of 
Europe and of the civilized world. It affirmed the value of the 
principle for reformatory purposes, and restricted its application to 
moral and mental defectives.^ 

At the Ninth Intemational Prison Congress held in London in 
1925, no less a person than Lord Cave delivered an address on Indeter- 
minate Sentence. Dealirig with the various aspects of the cpiestion he 
formulated his conclusions in the form of a few searching questions. 
Coming as they do from such a high judicial authority as Lord Cave, 
they are deser\dng of serious consideration : 

Our people still regard the criminal not as an unfortunate 
invalid, who should be subjected to curative methods, but as an 
offender against the j>ublic good ; and the idea of punishment as 
an element of the penal law is not obsolete in this countiy. 
Further, statistics showing the result of the Amc.Ticaii system arc 
still hard to obtain, and those which are available are not too 
encouraging. In these circLimstaaces, 1 can only appeal to our 
American friends to givt* us the documented n‘sults of their own 
experience .so soon as an opportunity occurs ; and in the mean- 
wdiile I would i)ut certain questions which appear to me to call 
for an answer: — 

1. Should the Indeterminate Sentence be reserved for 
recidivists, or for graven offenders ; or should it be; applicable in 
the case of a recurrence of less serious offences? 1 think tfiat the 
former is the true view', and that petty offenders should not be 
subjc'ct to a [)rolonged sentenct*, except in cases where their con- 
duct is proof of mental defect. 

2. Up to what age should the Courts be authorised to impose 
th(} Indeterminate Sentence? It would appear to me that the age 

35; which is adopted in some American vStates, is too high, and 

by Sir Kvelyii Ruggk.‘s-B ri.se, pp. 29-32, pp. 89-99, and pp. 159-65 ; Cyiniinology. 
by Edwin IT. Sutherland pp. 510-22 ; Penology rn the United States, by 
Dr. Louis N. Robinson, Chap. VIU, pp. 130-52’ pp. 220-6 ; 'Le Sysieme des 
sentences indet ermines’ in Revue de Droit pencil ei de Crirninologie ot 
Nov^einber, 1926 ; Addre.ss by Lord Cave in Proceedings of the Ninth Interna- 
tional Peneientiary Congress,, of X^p. 259-67 ; The Neiv York State Reforma- 

tory in Elmira by Alexander Winter F. S. S. Swan Siuineiischein, 1891, 

’ Rnggles-JSrlse, Prison Reform At Home and Abroad, p. 162. See e.lso 
Ruggle.s-Bris6\ The English Prison System, p. 55. 
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that (at all events in the first instance) the sentence should be 
limited to persons of not more than 25 or (at the most) 30 j^ears 
of age. The system is not appropriate to old offenders who are 
beyond the possibility of cure. 

3. Assuming that a maximum period of confinement should 
be fixed by Statute, sliould the Statute or the sentence also impose 
a minimum term? For myself, I incline to answer this question 
in the negative. A minimum sentence is apt to be regarded as 
the real and operative sentence, so that any detention beyond this 
term is regarded as a grievance ; and in this way the whole 
advantage of the system is in danger of being lost. 

4. Ihe authority which is to grant release requires to be 
carefully defined. Should it he the Prison Commission, the Prison 
(lovernor, or some authority indejiendent of lioth ; and if so, what 
should be its nature? I incline to the view that the best authority 
would be a small body of experienced persons ap])oint(‘d for the 
whole country and giving their whole time to the work ; for only 
from such a body can uniform and skilled methods of administra- 
tion be expected P 


Parole : Condi noNAi. Release. 

An invariable concomitant of llu' system of IiKh'ternunatc Sentence 
is the system of Parole. It is regarded in the* United States as a f)oten! 
factor in its success. There are two principles imderlying it: first, in 
the interests of society it is recognised that not even thi^ best informed 
person or body of j>ersons can be expiKded to make an unfailing 
diagnosis of the ])risoner's condition, and to decide upon the exact 
moment \^'hen h(‘ may be safel}^ given absolute freedom. Jt is, therc^- 
fore. thought expedient tliat h(‘ shoukl not 1)(‘ reli.'ased straightway 
imconditionally, but that between his imprisonment arifl corn|)lete 
liberation, he should be jilaced in a state of modified freedom, such 
as will enable the authorities to judge of his caf)acily to use his fn'edom 
properly when the time ma\7 arrive for his discharge ; and uj)on lieing 
so satisfied finally to restore iiim I0 full rights of eitizenshij). So far 
from the point of view of defence of society. Secondly, for the w('liar(^ 
of the individual released, it is fell that a teiit^itive jxriod spent in a 
condition of relaxed restraint gives him an opportunil}^ to realise liis 
sense*, of responsibility, and freedom, and to develop initiative, fh'ison 
life is essentially a life of routine anel disc:iy)line, and there is very 
little scope in it for exercise of initiative. Thi^ consiaisus of expiat 
opinion is in favour of the view that before the newly discharg(‘(l person 
is thrown upon the outside world, he shoukl be given a little time and 
opportunity to build up, or, if he has still something of it lying dor- 
mant, to awaken, such self-esteem and |'X)wer of self-help as may be 


^ Proceedings of the JXth TniernattondJ PenUentiary Congress, pp. 259-267, 
at pp. 265-266. 
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essential to steer him through the struggles and temptations that 
beset life. Thus Parole tries to bridge the gap between prison and 
freedom. This purpose is effected through the Parole Board and the 
staff of officers working under it, who are generally known as Parole 
Officers. The Parole Officer seeks to re-introduce the criminal to free- 
dom by degrees, supervising the programme of work of the parolee, 
taking a personal interest in his welfare, helping him find a job, 
securing fair treatment from his employer, and otherwise giving him 
sound advice and guidance. Apart from doing all this he also repre- 
sents a thnvat, the threat namely, that he will be returned lo prison 
without a trial if he does not live up to the laws of society and is 
guilty of violating the terms of parole. Parole has, therefore, been 
defined as, *The act of releasing, or the status of being released, from 
a penal or reformatory institution, in which one has served a part of 
his sentence, on condition of maintaining good behaviour, and remain- 
ing in the custody and under the supervision of the institution, or some 
other agency approved by the State, until a final discharge is granted."^ 
It will be clear that, considered in the strict semse of measures of safety 
being substituted for punishment, parole does not satisfy the essential 
recpiirernents. Unlike probation, employed in cases where no sentence 
is passed, or where having been passed its execution is suspended, 
parole presupposes not only the imposition of a sentence but the 
serving, of it for a partial period. It cannot, therefore, and does not, 
in fact, take the place of pnnishmc'.nt, yet in the larger sense of defense 
sociale, it must be regarded as a measure of safety in so far as it aims 
at putting the criminal on his own legs as a law-abiding citizen. Stan- 
ford Bates, Director of the United States Bureau of Prisons, states that 
a large percentage of those released on parole succeed in living a life 
free from further crime, and that in some places parole has been ninety 
per cent successful. 

I'lu' equipment and qualifications of the Parole Officer are very 
nearly the sam(! as those of the Probation Officer. Excess of supervi- 
sion, as much as excess of relaxation is bound to tell on the results of 
probation and parole alike. The w^hole problem is one of personality 
of the officer concerned, and its reaction on the dormant personality 
of the offender. In actual practice, how^ever, the technique of the 
parole system is not so superior as that of probation. 

Preventive Detention. 

Though parole in the United States is found invariably in associa- 
tion with Indeterminate Sentence, it has no necessary connection with 
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it. It may €‘-qually be serviceable when employed in the case of 
prisoners under definite sentence. This is the form in which parole is 
found in England, in association with the system of preventive deten- 
tion, under the Prevention of Crime Act, 1908, Part II (Edw. Vll 
C. 59). The Act provides that where a person is convictc'd on indict- 
ment of a felony, committed after the passing of the Act, and subse- 
quently the offendt^r admits that he is. or is found by the jury to be, 
an habitual criminal, and the Court passes a sentence of penal servi- 
tude, the Court, if of opinion, that by reason of his criminal habits, 
and mode of life, it is expedient for the protection of the public that 
tlie offender should be kept in detc'iition for a lengthened ])eriod of 
years, ma}^ pass a further sentence, ordering that on the determination 
of the sentence of ]:)ena] scu'vitude, he h(‘ detained for such period 
exceeding, ten, nor less thnn five, y(‘ars as C'ourt may delerrniiu^ 
(Sec. 10, sub-sec. i). For the purpose of defining habitual criminal 
within the meaning of the Statute, it is laid down that a person shall 
not be found to bc^ an habitual ('riminal unless the jury finds on 
evidence, (a) that since* attaining the age* of sixte'e'ii ye*ars, he has. 
at least three times previously to the' ('e)nviclion of the' felony charge’ei, 
be*en convicted of a felony, whether any such j)re*\'ious e:onviction 
was before or after the passing of the Act, and that he is leading 
persistently a dishonest or criminal life ; or (//) that he has on such 
a previous ce)ri\’iction been found to be* an liabitual criminal, and 
semte'nced to preventive* de'tc'ntion (sub-se*clion 2). 1'he- se'nte'ne'e of 

preve*ntive de(e*ntion take*s ellect imme'diate’ly on the* determination 
e)f the st'ntciicc' of |>e'na] serx'itude*, wli('the*r the seade'ixa' is de*le‘rmine'd 
by e'ffhixion of time e)r by the* orde*r e)f the* Se'crriary of Slate* at 
such e’arlie'r date* as the- Secrctarv of State* inav^ direct [See. Tg, sub 
sc’ction 'C^)]. Conditional rek'ase is ]ne)vide'd for in the* next sectie>ri 
(Sec. 14), which lays down lliat the* Secre'tary' of State* shall, once 
at least in eveiy three* years eliiring wliich a pjrsrni is detained in 
custody under a sentence of preventive de’t<*ntioi), lake into ('onsi 
deration the condition, history, and cireairustane'-s ol that pc'rsoti 
with a view tej determining whe*the:r he shall he* j)ki< ('(l on liceiiee', 
and, if so, on what conelitions -[sulr-section (r)|. Tlif' Secretary ol 
State* may at any lime discharge* e)n lice-nce* a ju ron iinelei ig »ing prcveii 
live dete’ntion, if satisfice! lliat the'i'e; is a re'asoiiable* pre)l)al>ility dial 
he will alislain from crime, and lead a usclu] afid industnous llfes 
or that he is ne) longe*r eapable ed engaging in crime, or that (ot any 
otlie*!' reason it is dessiradile* to re^le-ase* him from roninicnK'ni in prison 
(sub-section 2). A person so discharged on hea'iie e rnav be discliarged 
on probation, and on condition that he* lx* placc'd under the? supe r 
vision eir authority of any society or persein name.d in the* licence* wlie> 
may be willing, to take charge of the* erase, or on suclr ejtlier cemejitions 
' * 24 
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as may be specified in the licence (sub-sec. 3). The Directors of 
Convict Prisons are enjoined to report jxTiodically to the Secretary of 
Stale on the conduct and industry of persons undergoing ]^reventive 
detention, and on their prospects and probable behaviour on release, 
and for this purpose the Act provides that they shall be assisted by 
a committee at eacli prison in which such persons are detained, con- 
sisting of such members of the l>oard of visitors, and such other 

persons of eithei* sex, as the Secretary of State may from time to 

lime a]>point (sub-sec. 4). It is also provided that evc^ry such com- 
mittee shall hold meetings, at such intervals of not more than six 
months as may be prescribed, for the purpose of personally inter- 
viewing persons undergoing preventive detention in the prison and 
pre]3aring reports embodying such information respecting thc‘m as may 
b(‘ necessary for the assistance* of the Directors and may at any 

oilier time hold such other me‘eting and make such s{)ecial report 
respecting particular cases as they may think nec(‘ssary (sub-sec. 5). 

The law and the institutions concerning preveuitivc de'ti’ution have 
to deal with an {‘Utirely different kind of material from that whicli 
has engaged our attention during the last two lectures. The juvenile 
an<l adolescent offenders are malk^abli* metal upon whom constructive 
measures of social defcaice arc* more likely to succeed, 'fhe subjects 
ol pri'vervtive detention, on tlie otlu*!' hand, are tlu' worst and most 
(langei'ous class in the; community, tlu.' recidivists. I'hey hiivv already' 
undergone long terms of imprisonment, and in soiru' cases ha\'c; become 
inured to jirison life. Die wisdom of im|)osing a fiirth('r sentc'iiee 

upon these liardenixl convicts of five, seven or t(;n years, which is 
to come* into operation after the exj>iration ot tlii;ir substantive term 
of sentence almost antomatically, has b(*c‘n seriously doubted. In 
going into that (piestiori wc' shall presently discover that though the 
type; of criminal to whom prc'vcaitive d(;t('ntion will apply is quite 
different from the juvenile or the adolescent criminal, he raisi*s, in 
substanee though not in form, tlic; sami* (juc'slion of determinateness 
or indetca'iniriatcness of sentc'rue. Indeed, there is not one problem 
of penology which has no rcqxacussion on another. 

The oliject of pre\'entive detention was, as the memorandum 

explaining the Dill cl(;arly statc'd, that in the case of confirmed 

recidivists a, sentence of imprisonment had neither a deterrent nor a 
reformatory effect and. in the interest of society, the only tiling that 
could be* done was to segn‘gate them from sociedy for a long time. 
It miglit not he necessary, during that period of time, that th(*ir 

jiunishment should be a severe one. All that was wanted w’as that 
they should be under discijilirie and comjiulsorily segregated from the 
outside w^orld. The then Secretary of State, Mr. Churchill, in laying 
before Parliament the rules for carrying out the Act, and quoting 
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Lord Gladstone, stated that the Act was meant for '‘the persistent 
dangerous criminals”, that it was not to be applied to persons who 
were “a nuisance rather than a danger to society” or to the “much 
larger class of those who were partly vagrants, partly criminals, and 
who were to a large extent mentally deficient". Who then were 
exactly the j^ersons whom the Act sought to keep in segregation? 
It was not the mere ‘habituals’ but the ‘pn^i^t'ssionals’ that the Act 
contemplated : 

Habituals were men wlio dro]) into crime from their surrouiuh 
ings or physical disa])ilily, or mental deficiency, rather than from 
any active intention to plunder their fellow cn'atures or from 
being criminals for the sake of crime. The professionals wrTe 
the men wath an object, sound in mind — so far as a. criminal ccmld 
be sound in mind aiui in body, competent, often lughly skilk'd, 
and who deliberately, with their ey{*s opc^n, prcvf erred a life of 
crime, and knew all the tricks and turns and manoeuvres 
necessary for that life. It was with that class that tlu* [fill 
would (ieald 

It seems, howevc'r, floubtfiil that a system which starts out on 
the av’ow'cd basis that the criminal is IIu'D' only for tlie |)ur])os(' of 
segregatioTi can ever ]>roduce any otluT result than tlu‘ one contem- 
plated. There is a strong body of informed opinion winch holds 
that it is neither ('X])e(hent, nor consonant w'ith sonnd principlt'S of 
penology, to inllict long and fixed periods of ])r(wentive detention on 
erirninals even of tlu' so-called ‘[)r()fessionak type, who are adjudged 
to l)e propc'r subjects, oihy w’ith reh'rence to tlie miinber and 
frequ(‘ncy of crinu's conimittc'd, or io the gravity of tliose crimes. 
For these eriniiiuils, in })artieular, it is thought that Indcderminale 
S(‘ntence w^oukl be just the measure adajded to ilu'ir rohabilitation. 
Not only is it the view of the United Static, which may l)e r(\garded 
as })artial to Indeterminate Senteiuag but of many in Great Urilain. 
Men who ha\’e long laboured tor the cause' are' not easy in their 
ronseienee' a])oiit lixe'd si'nte'iK'.es. Sir I'Alward Clayton, Chainnaii 
of the Advisory Committe(‘ a])pointe'd under section 14(4) of the Act 
of 1908 vvhe). filled the office.* for many ye-ars, in fiis MemorcnKfimi 
expresse's himself, after his experie*nce at Camp 1 1 ill, as a strong 
advocate of Indeterminate Sente-nee. He deiclare'd tliat tfic fixing e>l 
a definite limit, irre'speetive of a man’s r()fonn,'itie)n, may event ledly 
defeat the iiit(*ntion e)f the Act. The law of Pre'ventive* Detention, 
as contemp]ate*el by the (original framers, mukTwant strange* trans- 
formation in its passage through ICirliame'iit. It was inte'uded ])y 
the frarne'rs that the detentie)n of re*cidivists, should be in tfu* intere'sfs 
of society tor an inckdinite periexl — not for the j:>ur))e)se of reformatir>n. 


’ J hr Jlnc'ltsh Pnsofi Sysit m, p. 52. 
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bill only tor the purj>os(' ol segregation. I^irliament was, however, 
not inclined to accept a proj^osal which might render a man liable 
to l)e detained for life. Accordingly, during the passage through the 
House of Commons, it was amended, and a definite limit of ten years 
was fixed as maximum. A new prison for accommodating this special 
class was constnictcd at Camp Hill in the Isle of Wight with exten- 
sive grourul for cultivation, and other amenities. Subsequently, 
liowt'ver, Camp Hill was turned into a Borstal Institution and the 
r(‘cidivists were transk'rred to Portsmouth prison which is now the 
only prison in England bt'ing used for housing men serving sentence 
of preventive' detention. All women scaitenced to jneventive deten- 
tion have, until reci'ntly, st'rved their tinu; at Hollowiiy Prison, but 
Holloway has now bec'u demolislu'd and is being wholly reconstructed 
on the cottag(‘ system od an ('xtc'nsive sife ac'qiiired for the ])ur])ose. 
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MP:ASURKS against the adolescent and IHE 

PAR 1 1 ALLY RESPONSIBLE CR I MINAL 
The Hoks'iai. S\'sti:m. 

A lon^ p(Tio(l of (leh'iition attciulrd by th(' use ol ('ducatKt' 
machiiKay, aiul, in fast* ot iin}m)V(‘int‘nts, lollowt't] l)y rclt'ast'. is, as 
we liavt' seen, the root idea of the nu'asures <nlo[)led in Great 
P>ritain for combating jiixaaiile criint'S. What the Rt'formatoiy and 
the Industrial school are to juveniles, the ‘Borstal’ Institutions are to 
adolescents, in Great Britain. Tlie principal instiintions an* at Borstal, 
Feltliam, ("amp Hill, and Ayh'sbury in luigland, and at Polmont in 
Scotland. Tht* ]L)rstal is (‘ssentially an English institution for tlie 
n'forrn of the adolescent criminal. But it has many of the character- 
isti('s of the s3^stem of lnd(‘terminaie vSentc:nce, and tlieia* can be no 
doubt that the inspiration for tliis new method originally ('ame from 

the New World. Hc'H* is the testimony of Sir Exelyn Ruggles- Pa'isc 

who was the pioneer of the mova'inent, and for many yciars its main 
stay : 

My expericaict* and observation had already l(.‘d me* to form a 
vt^y strong opinion of the ]>enal law wliich classifK‘d fordiwith as 

adult criminals, lads of sixteen as unjust and inhuman. I obtained 

tla* authority of tlie Horne Seen'tary of Icngland, Sir M. Ridley, 
who was in warm sym[)atliy with my vi(‘ws, to go to the IJnitc'd 
States in 1897 to study at Elmira the work of what is known as the 
American State Reformatory System. The annual re])orts ol the 
authorities at Elmira had begun to attract consideral)le attention in 
Europe. Tin* American syst(*m classified as youths all pc'isons 
iK'tween the agi's of ib and 30. While w(* classified our l^oys as 
adults, the American adopted the* converse m(‘tliod, and classifu-d 
Ins adults as Ijoys. 1 thought myself that the truth lay utidway 
betw(.‘en these two systems, betwetai the system tliat (.‘iids youth 
too early^ and that which prolongs it too late, l)etween the volun- 
tary system of hhigland, and the vState Reformatrny System of the 
United States. 1 'he }X)int 1 was aiming at wa.-; to lake the 
‘dangerous’ age 16 to 2i> out of the Prison Systi-m altogetlier, and 
to make it subject to special Hnstitutionar treatment on relorma- 
tory lines. 

I was impressed by all that I saw and learnt at the [principal 
State Reformatories of America, at that time cliiefly in the States 
of New”^ York and Massachnsetts. I'he elal)orate system of moral, 
j)hysical and industrial training of these prisoners, the enthusiasm 
winch dominated the Work, tlie elaborate mac liinery for sLii>er- 
vision of parole, all tliese things, if stripped of llieir exira vagun<:es, 
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satisfied me that a real, human effort was being made in these 
States for the rehabilitation of the youthful criminal. It v/as on 
my return that, with the authority of the Secretary of State, 
the lirst experiments wen* V^egun of the special treatment, with 
a view to the rehabilitation of the young prisoners, sixteen to 
twenty-one, in London Prisons. A small Society was formed, 
known as the London Prison Visitors' Association, to visit these 
lads in the London Prisons: (they w(;re removed later, as stated, 
to the old Convict Prison at P>orstal). Thit p)rocedure was to 
visit Borstal by roster each month, and interview the cases about 
to be discharg(‘d in the* following month, so that the best arrange- 
riK'nt might lx; made. Out of the small body of visitors sp)rang 
the Tk)rslal Association, and it is irUx'resting now, loofung back to 
that tim(', to r(;call the circumstances under which this Association 
was founded. There was in the ]uiblic mind a great confusion as 
to the (?xact mc'aning of the })hras(‘ 'Juvenile Offender'. The 
ambiguit}^ has since been largely cleared up by the definitions of 
the Children Ac t, but at that time there was a confusing medkiy 
of appt'llations ; and children, young pcTsons, and youthful 
offenders, wc're all jumbled together in tlu' s:Mne category. The 
specific ])i'()])Osal was to deal with llu* age sixte en to twenty-one, 
and it was decided, in order to em[)hasise this fact, and make a 
c'lc^ar distinction lietwixai this age and all otluT ages, to make use 
of the word 'VBorstal", i.e., tin* name of the village where the 
(;x])erimeut was being carried out. 1 think that this appellation has 
been singularly fortunak' in its n'sults, as it has made* it quite clear 
that wa' are Jiot dc'aling with the youthful offender as usually con- 
ceived. that is, a boy, or even a child, who may have lajised 
into some* petty or ocx'asional delincpuaicy, and wlio was being 
sufficic'ntl}/ provided for by the Reformatory School Aclt;, and , 
by tlu' Ruk\s concerning juvenile offerKkxs in prisons. Our object 
W'as lo deal w''th a far diffenait material, tlu' young liooligan ad- 
vanced in eriiuc, jxxdiaps zen'th manv previous coni’ictions. and wlio 
apj>eared to be iiu'vitably doomc'd to a life of habitual criminal.' 

It wall i)(‘ observed that it was yet entin^ly^ in the stage of expieri- 
ment carried on by \(duntary t'ffort, no doubt with full encouragi'- 
iTKait from tin; authorities in charge of the |)rison de|)artmcait, but 
with TK) legislative sanction. It w'as soon found that tiie interleiamca* 
ot the legislature was essi'iitial. No real reiorm w^as jx)ssible in thi; 
case of those adok\s(a‘nt pvrisoners who had been sentenced to imprison- 
ment for 3 months or 6 months. For imparting anything like a 
settled tendency towards wholesome idc'as and impulses, a little long(*r 
time was indispensabk‘. 'I'he essential preliminaries needed for getting 
them out of their ruts, the undoing of habits and tend(‘nci(;s they had 
formed, calk'd for a reasonable length of disci] )lincd training. More- 
f)ver, the conditional liberation itself ixxpiinxl some time for a fair trial, 
so that a careful study might be made during the period ; and, if 

p 

* ri.se, The English Prison System, pp. 91 -92. 
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the man was found fit for final discharge, proper provision might be 
made to keep him profitably occupied after discharge. It was at this 
point w'hen the experiment had made progress, and the difficulties 
made themselves felt, that legislation had to be invoked to assist the 
movement. In 1906 i.e., about four years after the experiment had 
started, a strong representation was addressed to the vSt'crelary of State 
pointing out the desirability of legislation on the above lines without 
delay. 


The Pkeventton or Crime Act, Part L 

This led in due course to tlu‘ Porstal Act of 1908, known as the 
Prevention of Crime Act, Part T (8 Edwc Vli C. 5()} : ‘C\n Act to 
mak(‘ better provision lor th(‘ j)rev(!ntion of crime, and for tliat ])nr])ose 
to provide for the relormation ol y(.>uiig offenders and tlie {n'olonged 
detention of habitual criminals, and for otlur |)ur])()ses incidental 
therc'to’'. Thi' F>orstaI system as it obtains to-day is in essentials 
the same as the exj)erimental system j)rior to the Act, 1 'he only 
difference is in soitk' cU'tails of working and also in the facT that it 
has passed beyemd the (.‘xperimcMital stage and has become an imj)ortanl 
j)art of lh(‘ criminal law of (iia'ul Pirilain. It bus alsr) s(M vecl 'js the 
model for similar law and lor similar institntio’is in tlie Dominions and 
in this country. 

The Act ()rovi(l('s that wIktc a })erson is (‘on\act(.‘(l on iiuli(‘t]nent 
of an olfeiice for which he is lial)^' to b<.‘ sentenc:(*d to pcaial servitude 
or imprisonment, and it appears to the (amrl (a) that, the person 
is not less than ib, nor mor(‘ than 21 years of age ; and {b) dial, l>y 
reason of his criminal habits and (endiaicii's, or association with 
persons of bad character, it is exjiedient that he should lie siiliject 
for such term and under such inslrudion and disc.ijilirie as a])|R'ars 
most conducive to his relormation and llu' n^[>rc‘ssioii of in’s criiiuc 
it should be lawful for the Court, in lieu of j>a.ssing a sentence of 
penal servitude or imiirisornrient, to pass a senpaice of ddcaition in a 
ICirstal institution for a term of not less than (an? year nor more than 
three years, (The* period of one y(‘ar was subse^quently extended }>y 
the Criminal Justice Administration Act, 1014, to twx) years). Pro- 
vided that before passing such a sentence, llu* Court sliall consider 
any report or representations which may be made to it, by or on 
behalf of the* Prison Commissioners as to the suitability of tlu* case 
for treatment in a Borstal Institution, and shall be satisfied that tlie 
character, state of health, and the mental (amdition of the offender, 
and the other circumstances of the case, are such that tlie offeudc'r 
is likely to profit by such instruction and discipline as afon^said. 
— (Sec. i). Sub-section (2) provides that by order of the Secretary ot 
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State and uncler a special procedure, laid down therefor, a person 
whose age is above 21. but does not exceed 23, inay come within the 
provisions of the Act, No order under sub-section (2) appears yet to 
have been made. The application of the Act to reformatory school 
offences is provided for in the next section. Section 2 provides that, 
where a youthful offender sentenced to detention in a reformatoiy 
school is convicted under any Act before a Court of summary jurisdic- 
tion of the offence of committing a breach of the rules of the school, 
or of inciting to such a breach, or of escaping from such a school, 
and the Court might under that Act sentence the offender to imprison- 
ment, the Court may, in lieu of sentencing him to imprisonment, 
sentence him to detection in a Borstal Institution for a term not less 
than one year (changed to two years under the Criminal Justice 
Administration Act, 1914), nor more than three years, and in such 
case the sentence shall supersede the sentence of detention in a reforma- 
tory school. The Act also provides that the Secretaiy of State; may, 
if he is satisfied that a person undergoing penal servitude' or imprisoneel 
in consequence of a sentence passed either before (:)r after the passing 
of the Act, being within the limits of age, within wliiedi persons may 
be detained in a Borstal Institution,^ may witli advantage be de'tained 
in a Borstal Institution, authe)rise the Prison Commissioners to transfer 
him from prison to a Borstal Institution, the're to se'rve* the whole' or 
any part of the une'xpired re'sidue of his se'ute'iice (Ser. 3). Re'cog- 
nition te) Borstal Institutions to be (established l)y the' Secretary of State 
is given under Sec. 4, and power is given to the Secretary of State' 
fo make regulations for the rule and management of any Borstal 
Institution, the constitution of a visiting committee thereof, for the 
classification, treatment, employment and control of persons sent to it, 
and for their tc'rnporary cu'tention, until arrangxaru'nts can be made 
for sc'uding tlu'in to the institution ; and it is also provided that, 
sulyject to any adaptations, alt(‘rations, and exceptions made by such 
regulations, the Prison Acts, 1865 to 1898 (including the ])enal [)r()vi 
sions thereof), and the rules thereunder, shall apjdy in th(' case of 
( Very such institution as if it were a prison. Thus it is clear that by 
k'gislation, as well as through the administration of the* Prison Com- 
mission, the Borstal now liecomes an integral part of the State machi- 
ruay for individualization of the offender and for protection of soci(4y. 
Power is given under section 5, to the Prison Commissioners, subject 
to regulations by the Scxretar}/ of State, to release on licence' any 
offender after the expiration of six months from the commencement 
of the term of deti'iition, if a male, and three months if a female', 
provided they are satisfied that there is reasonable probability that 
the offender will abstain from crime and lead a useful and industrious 
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life, and subject to the condition that he will be placed under the 
supervision or authority of any society or person named in the 
licence. As a matter of caution, the Act carefully provides (Sec. 6)* 
for a period of supervision after expiration of the term of sentence, 
and lays down that the offender is to remain under such supervision 
for a further period of six months (this has subsequently been altered 
to one year by the Criminal Justice Administration Act). Sub-section 
(2) of Section 6 provides that the Prison Commissioners may grant 

^ to any person under their supervision a licence in accordance with 
section 5, and may revoke any such licence and recall tlie |)ersou to 
a Borstal Institution for a period not exceeding three months, and 
may at any time be again placed out on licence. Provided that a 
person shall not be so recalled unless the Prison Commissioners an; of 
opinion that the recall is necessary for his protection, and they shall 
again place him out on licence as soon as possilile, and at least w'ithin 
three montlis after the recall ; and that a person so recalU^d shall 
not in any case Ik* detain(‘d after the expiration of the said ]X*riod ol 
six months’ su|>ervisiori. It is lU'cessary to ol)serve tliat all these 
detailed instructions were meant to ol)viate any })ossil)ility of a person 
l^eing detained for an indelinilely long jieriod. From one point of 
\’iew, the i^rineiph* is sound as it safeguards tbi* right of the citizen 
to frecalom, specially liaving regard to llie fact that dehaition in a 
Borstal for thr(‘e yt;ars, at tlie maxim uni, is very often a longer res- 
traint of fn‘edoin, in llit* int(*rests of social protection than an ordi- 
nary conv'iction and sentcaicc* for the crime* committed might have 
involv’ed. See'tion 8 make's the* Slate tutelage complete by pro\aeling 
tliat any society assisting or siij.HTvising j>ersons discharged from Beirstal 
Inslitulions, e*ithe‘r absolute’ly or on lice*iKH' will rec eive* I'reasury contri- 
butions towards its e*x])e*nse‘s iti that l)e*half. 

I'llE CRIiSIlNAL }lI.STK'E ADMINISTRATION AcT, iejT4. 

The Criminal Justice* AeJministralion Act, t()T 4 (4 anel 5 Ceo. 
V., C. 58) takes the advance a ste‘p furtlier towards me asures of salety. 
It describes itself as an Act to ‘'diminish the numb(‘r of case's com- 
mitted to prison, to amend the law with respect to treatm(*nt and 
punishment of young offenders, and eitherwise to iinjirove the* adminis- 
tration of Criminal Justice”, and purports to take full advantage' ol 
the system of probation which grc'w up at first without any legal 
sanction, and has since progres.sed with the aid of legislation. It 
encourages the establishment of institutions for the care of young 
offenders, and brings such institutions as may already be in existence 
under the supervision of the State by providing for their recognition, 
if a certain standard of efficiency is maintained. Section 7 of tho Act 

, • 25 • 
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lays down that if a society is formed, or is already in existence, 
having as its object the care and control of persons under the age of 
21 , whilst on probation under the Probation of Offenders Act, 
or of persons whilst placed out on licence from a reformatory or indus- 
trial school, or Borstal Institution, or under supervision after the 
determination of the period of their detention in such a school or 
institution, or under supervision in pursuance of this Act, or some 
one or more of such objects, the society may apply to the Secretary 
of State for recognition, and the Secretary of State, if he approves 
of the constitution of the society, and is satisfied as to the means 
adopted by the Society, for securing such objects as aforesaid, may 
grant his recognition to the Society (sub-section (i) ). Where a pro- 
bation order is made by a Court of summary jurisdiction in respect 
of a person who appears to the Court to be under the age of twenty- 
one, the Court may appoint any person provided by a recognised 
society to act as tirobation officer in the case (sub-sec. 2). Provision 
is also made for payment to any such recognised society out of moneys 
}:)rovided by Parliament of such sums under sucli conditions as the 
Secretary of State with the approval of the Treasury may recommend. 

In England the whole of the Borstal system is often spoken of 
as a branch of prison rehjrin. No doubt these enactments have pro- 
vided for inter-connection between the j)rison, the Borstal, the reforma- 
tory, the industrial school, and the voluntary societies. But it is 
easy to pc'rceive that it comprehends mucli more tlian mere prison 
reform in the restricted sense. I'he substance of the enactments given 
alK)ve shows clt*arl\ that this idea of State tutelage and individiializa- 
lion of tli(‘ offender und<‘r such tutelage is gradually modilying, almost 
replacing, the idea of punishment. In the language' of the positivist 
school, it represents a eomprcluaisive idea of social defence. The 
vtay definition and constitution of a Borstal Institution under section 
4 ol the Prev'ention of (Time Act, 3908, im[)lies possil)ilities of the 
oiltiuler, during detention, leading a life different from that of a 
prisoner — a life with largc-r opporiunitiis to learn the* value of freedom, 
and to be fitted !or treialom, to dexelop powers of moral reflection, 
to come in contact widi goodness, and to emulate goodness. In reality 
a Ilorstal iias really turned out to be an institution for the salvage 
of the young— where not only are the perverse and the vicious broken 
in, but a true endeavour is made to rehabilitate self-esteem and 
charac ter for tlie adok'seent offenclvr. Further, the Act gives a large 
amount of discretion to the judge, tor it irjsts with him to decide' in 
view of the circumstances of each iiarticular case whethc'r the delin(|uent 
is a lit subject lor Borstal treatim'nt or not. I'he object of thc' above 
short review of the two momentous statutes is to show that in the* 
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Borstal System, as it has developed and as it is at the present moment, 
we find what, in Continental phraseology, would be called a legisla- 
tive, a judicial and an administrative realization of measures of social 
defence, as distinct from vindictive punishment. It is appropriate 
that such realization in England has come, first of all with reference 
to juveniles, and juvenile-adults, /.c., adolescents. For, it is when 
the offender is young that he should be taken in hand. Infancy and 
youth, wlien neglected form the very breeding grounds of crime, and, 
as statistics show, it is there that habitual criminals are made. 

It is in this work of salvage of the young, and, through it, the 
protection of society that the Borstal .system has justified itself, as 
a superior measure. The tranformation that it has effected is very 
well brought out in the following \uvid descri|)tion written on 
twenty-first anniversary of its foniulalion : 

‘'To-day 21 years ago, as th(‘ day-light faded on the hills above 
(diatham, a small group ot lads, handcuffed and chained, as the 
inaiUKT was, stood with their warders befort* tlu* gates of the great 
convict prison of Borstal. Eyes looked at them through a grill, the 
great doors opened Iu‘avily. and closed l)ehind them, and the 
Borstal SysUan was l)orn. A f(?w c('lls were' allotted to them -ill- 
lighted, w'orse hcaitcd ; and in these and surrounded by the. clang 
and rattle of the old system, began the new exp(a*iment of segro 
gatiori of young offenders from old, under siicli discipline and 
moral influences, and with such industrial and other insfnietion 
(to quote the Act) as would conduce to their ndorination, and tlui 
prevention of crime. Time* passed. Tliose warde‘rs wlio could 
only bark wore* replacc'd f)y those who c'ould and would talk to their 
charges ; falhcTly men, some of them, willi j)erhaps unruly lads of 
their own. others young and smart with ideas of elrill and gymnas- 
tics which IcTTilied slackness and l>uilt rnusc'le and tibre on 
ill-dcvelopcd frames. Pre^sently, the ('onvicts were swept away, 
and the growing colony of lads was left with a great prison to 
destro3^ and a gre^at reformatoiy to build : Eing^^ cecils vanished in 
clouds of dust, and the hands of lads, ik»a^ first learning to work, 
built new halls and gymnasia and workshops, and laid out play 
grcxinds and beds of fiowa*rs”.^ 

The Borstal Associaticjn, a large and influential body of public- 
spirited men consisting of over 1,000 m(‘mbers, and represeaiting 
different spheres of life, such as Cabinet Ministc^rs, lawyers, penologists, 
statesmen, journalists and philanthropists, s(.*rves as a |Knverliil 
auxiliary to this work of sejcial defence. Ihe statistics show that 75 
per cent, of the Borstal inmates are permanently redeemed and do 
not revert to crime after discharge. 


Borstal Report, 1924. 
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Modified Borstal System. 

The Borstal idea is greater than the Borstal Institution. This is 
shown by the fact that in the case of delinquents of both sexes between 
the ages of 16 and 21, whatever may be the length of their sentence, 
who cannot be sent to the Borstal Institution, a so-called ‘Modified' 
Borstal System, has been adopted at all prisons in Great Britain. It 
aims at applying to these persons as far as possible the same methods 
as obtain in the Borstal Institution. Where the sentence is short, 
the results from the nature; of the case may not always be so satisfac- 
tory. Where the sentences are long, there is enough scope for Borstal 
methods to operate successfully. In any case this class of prisoners 
is separated from the adult oftenders, and personal interest and super- 
vision on th(‘ part not only of tlie jnison authority but of voluntary 
workers go a h)ng way towards reclamation. Two grades are pro- 
vided, ordinary and s])ecial, the promotion from tin; ordinary to the 
special grade being bast'd on “merit marks’' and accomj)ani(d by 
special privilt^gc'S by w^ay of taicouragtanent. At all ]u*isons Boi*stal 
Committee's are formed, t'onsisting of the members of tht; Visiting 
Committees and other earnest workers, for dealing with this class of 
delinquency. 

The difficulty is being increasingly felt in setting iq; a hard and 
fast barrier bt'tween the; definquents aged 21 and those who are just 
a little' oleler. There is no distinction in nature viewed from the stand- 
point e)f reform. In course of years the “rnoditie'eV' Borstal System 
bids fair to be adopted in the case of delin(]uents even up to the 
age of 30. 


Adolescent Criminals in India. 

The; Borstal law has been adopted with necessary modifications in 
India, d'he Madras Borstal Schc^ols Act (Act V of 1926), the Bengal 
Borstal vSchools Act (Act I of 1928), the Central Provinces Borstal 
Schools Act (Act IX of 1928) ; the Punjab Borstal Act (Act XI of 
1926) and the United Provinces Borstal Act (Act VII of 1938) are 
already in existence. Legislation on the same lines is contemplated, 
and, it is hoped, will soon be passed in other Provinces. Borstal 
schools have also been started at Tanjore. and Palamcottah in Madras, 
at Bankura in Bengal, at Lahore in the Punjab, and a few others are 
contemplated. I'he technique of working, however, is not of a high 
order, and the scarcity of voluntary societies to assist and reinforce 
the work is keenly felt. In some respects they are not far different 
from a class of institutions known in this country as Juvenile Jails. 
The Indian Jails Committee in their report of 1920 made elaborate 
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recommendations for treatment of adolescent criminals. They advised 
the establishment of Special Institutions for the treatment of a certain 
class of adolescent offenders. A pt'riod of detention which would 
be adequate for the ordinary adolescent offender would be quite insufh' 
cient for one who is convicted of a grave crime. The former should 
be placed, in the first instance, in the vSpecial Institution. Those con- 
victed of murder, culpable liomicidc, ra|K‘, dacoity, and the like, and 
those w^ho have relapsed into crime, after a term of detention in a 
Special Institution, or who are classed by the Court as incorrigible 
criminals should be placed in the Juvenile Jails, ''a type of institu- 
tion which is essentially jail-like in character, where labour and educa- 
tion are conducted on jail lines, where remission is earned under jail 
rules, and where there is no limit to dctiuition excejd the sentence of 
the Court’ The Special Adolescent Institution to ht' cremated should 
be essentially reformatory in charactiE, and would 1 h' for the adolescent 
what the reformatory school is for th(‘ child-offtaider. They also recom- 
mended that the oower to c<*mmii to a S]X‘ciaI Institution sliould be 
exercised by all hrst class magistrates, and l)y any sc'cond class magis- 
trate specially empov\'ered in that l)ehalf. Power should also be given 
in appropriate cases for a transfer from a Special Institution to a 
juvenile Jail, and tnce versa. At the tinu' when they toured Ijidia 
they found si'veral Juvc'iiik' Jails in different |)aits of India, 'I'anjore 
in Madras, Alipore in Bengal, Monghyr in Bihar, Narsingh])ur in the 
C. P., Dharwar in Bombay, Bareilky in the IJ. P. and Lahore in 
the Punjab. 

Measures 1 xji^ ime Parhally Hi-sponsihij- and the 
Irkesponsibij-:. 

Recent thought in iMiropo and America, as we hav(‘ found, s(’eks 
to solve the problems of j)eiiology, not Ihrongh a study of the crime, 
but of the individual criminal. When the criminal liapiHns to be 
what is j>opularly understood as a normal person, the methods a|)plic‘d 
are the ordinary methods. In one senses, of course, all eriminals 
may be said to be abnormal. Criminality consists in th(‘ incapacity 
to adapt oneself to laws of social life. XAdien by temperament, by 
habit, or by force of circumstances, he becomes alienated from society, 
he turns out a social rebel, a criminal. In fact, all kinds of mental 
abnormality may be put down as cases of alienation. Hence tlie term 
‘alienist’ is applied to those specialists, who make it their vocation to 
study abnormal types of humanity. Apart, liowever, from this 
technical sense, a broad line of demarcation may be drawn betwc*en 
persons who are medically normal, and those who are not. There 

^ Report oj the Indian Juils Committee, 1919-1920, Vol. I, Sec. 39/j, p, 207. 



198 


PENOLOGY : OLD AND NEW 


[lect. XI 


are various grades of infirmity or semi-infirmity of the mind, and 
delinquents drawn from these classes of people can hardly be held 
to be fully responsible. It is a difficult problem for the law of a 
country to decide which of these are to be held fully responsible, which 
partially responsible, and which totally irresponsible. Between sanity 
and insanity there is a long range in which semi-infirms, whose name 
is legion may be found — such as idiots, imbeciles, and morons ; those 
suffering from epilepsy and constitutional psychic inferiority ; those 
suffering from psyco-neurosis, such as neurasthenics, hysterics, psych- 
asthenic, kleptomaniacs, pyromaniacs, and the so-called anxiety- 
neurotics ; those suffering from mental conflicts, and, lastly, the intoxi- 
cated, i.e., the alcoholics, nK)q)hioinaniacs, cocainomaniacs. Con- 
sidering tile varieties and gradations of infirmity or semi-infirmity, 
one is driven to the concliision that some scientific medhod must be 
ri^sorted to for the purpose of discovering whether a person charged 
with an ofhnicc; is to be regarded as res})onsibIe or irresponsible. 
Various nudhods have of h\U) been discovenxl, amongst which may l>t‘ 
mentioned the Birud-siinon tests (together with the; Stanford revision 
and extension of it), the Terman tests, and Dr. William Healy's tests. 
But even these tests do not suffice for the puri)ose of getting at the 
root-cause of crime in the case of these abnormal individuals. I'he 
cause may lie imbedded in heredity, or it may be due to j[>hysical 
defects, or mal-formations from birth, or to some lesion in the nervous 
system. It may also lx‘ due to a great many factors in the past 
mcuital history of the person concerned. For these reasons it is being 
inon; and more felt that for a proper examination and treatment of 
these individuals, expert assistance of psychiatrists, alienists, and the; 
like is absolutely indispensable. Until recently, and even now to a 
certain extent, the administration of justice has b(;en conducted with 
reference to these individuals who cannot be declared insane, yet wiio 
must be declared by science lo be other than sane, on the same lines 
as wath nonnal people. In the United States no general theory of 
crimes is recognised. As Dr. Healy observes: '‘In view of the 
immense complexity of human nature in relation to complex environ- 
mental conditions, it is little to us if no set theory of crime can ever be 
succesvsfully maintained".* But practical steps have been taken for 
the purpose of meeting the difficulty. Psychiatric clinics have been 
established in Chicago, Boston and other places to give assistance to 
the Courts for the purpose, of discriminating betw^een responsible, 
])artially responsible, and irresponsible individuals. The days ot 
wdiolesale administration of punishment, ba.secl only on the nature ot 
the crime committed, are numbered. Assuming that expert opinion is 

* Healy, the Individual DeUnquent . , 
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available, it is necessary that the law should for itself set up a correct 
standard upon which to proceed. "'The inability", sa3^s Dr. Heaty, 
"to apply the name of any disease, or an^^ grade of defect should not 
befog the practical issue". The real point is to determine the causa- 
tive factors of delinquency as found in the case and the career 
of the offender. Was he influenced in his act by an}^ abnormal 
mental condition? If so, what are the chances of his repeat- 
ing the act? A prognosis of this kind may or ma^^ not turn out 
to be correct, but in any event a prognosis is needed in order that the 
law may determine whether he should be held in distention and in legal 
custod3% for his own safety and for the safety of the State. Dr. Frank 
Christian, Superintendent of the New York State Reformatory, Elmira, 
observes: "Practically all of the persistent violators of the rules in 
a well-conducted institution wall be found to be feeble-minded, mental!)^ 
or physically abnormal, and I have yet to know’ of an incorrigible 
prisoner who could not be so classified. All mental defectives are by 
no means incorrigible, but all incorrigibk^s are inentall}/ or physically 
defective." Dr. Christian's view’-point, even if not accepted in its 
entirety, would raise the question as to whidhtT a certain ]wrcentagt;, 
at least, of the chronic recidivists should not be exempted from tlu^ 
ordinary treatment accorded in prisons, and be placed nndt^r custodial 
care. The American penologists insist upon no labtvlled classes of 
feeble-mindedness, but they do insist upon mental defect, ps^/chosis, 
psychoneiirosis, and [)sychic constitutional inferiorit}^ as being a grc'at 
causative factor of crime. To meet the recjuinanents of these abnormal 
criminals they have, in America, not only what are called ‘(h)urt 
(dimes’, but also special hospitals for feeble-minded dclincjiients. 

In England too, this consciousness is gaining in intensity. In th(‘ 
Re})ort of the English Prison C'ornmissioruTs, i(p8-Tf}i(), the lollow’ing 
quotation app'X'ars, w'ith their commendatioii, from the* Ri'poii of tlic 
(hviuTal Purposes C'ominittee presented to a nu'cting of the Juslict’s oi 
Birmingham : 

"ddu‘ minds of many of the P>irmingham )uslic(\s liave foi 
a long time been extarised as to the futility and inadccjuacy of 
the cirstomary melliods of dealing witli ])ersons charged will] ciirue. 
particularly as to the absence of an}^ consideration of the nuaital 
condition of such persons. It has been fell that in many cases 
some mental instability is the fundamental ('aiist' of the commission 
of crinu^ and that treatment, as distinct from punishment (either 
by fine or by imprisonment), is the projxa and sane nudhod t(^ 
adopt .... a well-ordered State shf)uld clearly make provision for 
the efficient treatment, and if possible, cuk* of those wlio by tl)eir 
acts or mental w'eakness are a nienaci? to the community, and thus 
jeopardize their right to freedom .... what is needed is tlie pro 
vision of facilities for skilled treatment of menbd distiirbance 
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(exhibited either by the commission of crime, or other abnormal 

excess) in its early and curable stage"'. 

In pursuance of this, arrangements were made in the hospital at 
Birmingham to set apart a section for the reception and segregation ot 
cases detected before conviction to be cases of mental instability, and 
a special medical officer was appointed to render every assistance to 
the magistrate of Birmingham, so as to avoid the application of 
ordinary prison methods to j)ersons medically unfit, and deemed to be 
iires[)onsible for their actions, 

Lombroso, it may be remembered based his theory on physical 
stigmata and put forward the doctrine that the criminal, and especially 
the habitual criminal differed radically from the normal man.^ ^Follow- 
ing upon this declaration, Dr, C. Goring carried on, in England, a 
long and laborious research based on a statistical survey of thousands 
of English convicts. In his book 'The English Convict" published in 
T()T3, he attacked Lombroso’s view as unsupportable on valid evidence. 
Though the* theory of the 'Criminal Man" is no longer believc'd to b(' 
tenable, the l)road fact that emerg(‘S therefrom is, as testified to by 
Dr. Goring's researches, that as a class the criminal is menially and 
physically inferior to the gtmeral po])ulati(>n. I'he English Prison Com- 
missioners, in their Report, 1913-1914, draw^ from Dr. Goring’s work 
the conclusion that "crime can be coml)al(‘d most effectively by segK'- 
gation and sii|)(‘rvision of the obviously unfit, and by removing them 
to a more restricted sphere where the stress, and competitive conditions 
of TTiodoaMi lif(' art' mort' flexible and less st'vere." Thus scientific 
opinion in the United States and the United Kingdom converge' to thi' 
saint' point. 

In truth, though Dr. Goring's statistical rt'search is aimed at con- 
troverting tiu' Lornbrosian theory of tlie anthropological criminal type, 
his coiK'lusions, from the \ iew-point of practical penology, point pretty 
nearly to tht* same goal of measures of social defenct'. as indicated l)y 
I.omhroso. He liolds that the criminal is differentiated from the non- 
criminal l)y {{i) defective physique, (b) d(‘fectiv(' mental cajiacity ; and 
that the ordinary view of the criminal as tfu' product of social inequali- 
ties and th<' victim of adverse circumstances does not go far to account 
for his criminality. What is more, he holds that the criminal diatliesis 
is influenced by the force of heredity. Other acknowledged authorities, 

^ Tliis led to Uivensr classificatioiis. of criminals dealt with in lecture ITT, 
at the liaiids of the Italian criminologists. See Lomliroso's classification in the 
Criiuinal il/aw : also Crinu’., its raiist^s and Rcnirdies Ferri's classification in 
Criniinal Soriolof^y, ]>. 2.} ; Havelock Ellis. Tin; Criminal, Chap, i ; Goring, 
Tile English Ciniuici ; Pannelee Crlwirndogy, p. 197 ; Henderson, An Iniro- 
duclion to the Study of the Dependent, Defective and Delinquent Classes ; 
Parson, Responsihilitv for Crime. Chap. II ; Parson, Crime and the Criminal 
Chaji. IV. 
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such as Mercier, confinn the view that mental defect as much as 
epilepsy and insanity are heritable factors. Hence Dr. Goring con- 
cludes that ‘'the crusade against crime, may be conducted in three 
directions. The cjffort may be made to modify inherited tendency by 
appropriate educational measures ; or else to modify the opportunity 
for crime b 3 / segregation and supervision of the unht ; or else — and 
this is attacking the evil at llie Vi^ry root — to regulate tlie production 
of those degress of constitutional qualities (feeblc'-mindedness, inebriety, 
epilepsy, deficient social instinct) which conduce to the coiniuittlng ot 
crime’ h The position is thus summed up hy Sir Kvelyn RuggU‘S- 
Ih'ise in his foreword to Dr. Goring’s work — ‘The English Convic't’ : 

“Putting aside the part played by diffenait eircumstaiices- and 
without subscribing to the diffeiaait vic'ws and doctrines which, in 
the opinion of the author, result from the enquiry, tlie broad and 
general truth which appears from tht' mass of tigures and calcu- 
lations is that, the ‘t riminal man’ is to a large extent a defective 
man, either ])I<\'siealiv or mentally, or in the words of Sir 1>. Don- 
kin is ‘iinable to arajiiire tlu' <t)m|>lt‘x charai has whicli are ess(‘n- 
lial to the avenigc- man, and s<> is jirone to follow the line of least 
n'sistauce? 

Tliere is a wide* gulf Ix'tween tlu' state of scieniihe o})ini()n regarding 
mental iiitirmit}^ oi s( nii-inlirmity, and tlie (n thodox law obtaining in 
tlie IJnitc'd Kingdom and in India. In tlie eyes of law, there is no 
gradation in mental infirmity. A delinquent must la; either sane or 
insane. Legal insanity do(‘s not admit oi degrees. IkuKa; Uh.‘ ('ourse 
of law is clear-cut, naiiK'ly, tor the insane and irres[)onsil)le dehaition 
in asylum ‘during llis Majesty's ph'asure’. and for Hh* saiu* and res|K)ii“ 
si])Ie, punisfimenl. 


1'iHC M'NAcurri'.N C ask. 

Wliat th('n is the test of eriminal responsil)ility in doubtful cases 
of mental iiifmnity? A | ersoii is held criminally liable if, at tlie 
momcint of ceniimitting the criminal act, lie is raj)al)le of knowing or 
remembering ttiat the; act is wrong, contrary to duty, and such as in 
any well-ordert;d society would subject the offender to punishnienl. He 
need not have been aware of the fact that it was against the |)ositive 
law of the land. Criminal responsibilit}^ is tested not with reference 
to knowledge of tlu; law of the land (which is presumed), l)ut of lh(; 
general principles of morality and right conduct. 

The question came up before the House of Lords in the famous 
M’Naghten Case.^ Daniel IVENaghten was indicted on a cdiarge of 
murder of one Edward Drummond, by shooting him with a ])ist()l. 

• (rr-.yb Cl. Fin. 200, il. L. ; 8 R. IC 718. 

26 
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Evidence having been given of the fact of the shooting of Mr. Drum- 
mond, and of his death in consequence thereof, witnesses were called 
on the ])art of the prisoner, to prove that he was not, at the time of 
committing the act, in a sound state of mind. The medical evidence 
was in substance this: ‘That persons, of otherwise sound mind, might 
be affected by morbid delusions: that the prisoner was in that condi- 
tion : that a person so labouring under a morbid delusion, might have* 
<'i moral percej)bon of right iind wrong, but that in the case of the 
prisoner it was a d('lusion which carried him away beyond the power 
of his own ( ontrol, and left Ihrn no such perct'ption ; and that he was 
not capable of ex(‘rcising. any control o\a‘r acts which ha<l connection 
with his d(*lusion : that it was of the nature of the disease, with which 
the prisoner was af'fc'cted, to go on gradually until it had reached a 
climax, wfien it burst forth with irresistible intt'usity : that a man might 
go on for years quirdly, though at the same time under its innuence, 
l>ut would all at once* break out into tlu* most extravagant and violent 
paroxysms. 

Findal L. C. J. in his charge to the jury put the proposition thus:-- 
“The* question to hr detc'rmined is wheiher at tlu* tinu* the act in ques- 
tion was committ(*d tlu; prisoner had or had not the use of his iindcr- 
standing, so as to kno%{^ that he was doing a lerong or wicked act. If 
th(^ jurors should be* of opinion that the ])risoner was not sensilde, at 
the time ho committed it, that he was violating tlu' laws botli of God 
and man, then he would be entitled to a vc'rdict in his favour: luit if, 
on the contrary, they were of opinion that wlu'n he committed the act 
he was in a sound state of mind, then thc*ir verdict must be against him. 
The jury returned a verdict of ‘not guilty’, on the ground of insanity. 
1'he verdict and the question as to the nature and extent of tlie un- 
soundness of mind which would form the ground of exemiation from 
k'gal liability were aft(‘rwards made a subject of debate in the House* 
of Lords. ^ 

It is to be observed that the charge to the jury by Tindal, L.C.J., 
placed the whole* emphasis upon intellectual siinity or insanity. In a 
case of ‘moral’ insanity, in the sense of uncontrollable impulses of the 
mind, co-existing with full possession, or all but full possession, of the 
reasoning faculties, a person may be rendered quite incapable of resist- 
ing himself; but that fact would not exempt him from liability. Only 
when his understanding is clouded b^-^ a temporary or permanent delu- 
sion, whether attendt'd by a mental storm or not, i.e., only when the 
very power of judging right and wrong is held in abeyance, the act, 
in the eyes of the law, ceases to be voluntaiy. It is clear, on analysis, 

^ Dehato on iho ()th and 13th March, 1843 ; Hansard's Debates, 

Vol. LXVII, pp. 288, 714. 
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that this view is based on the freedom of the will, which acts under the 
guidance of motives. Where, as in the case of so-called moral insanity, 
the understanding is completely clouded and held in abeyance the 
individual is unable to call up the requisite memory pictures which 
supply the motive power for action right or wrong. In the absence of 
motive there can be no voluntary action. Hence the law holds that 
the criterion of res|xmsibility fails. 

hollowing upon the debate in the House of Lords, five questions 
of law were formulated and put to Her Majesty's Judges. Four of 
these are necessary for our purpose, tliey arc‘ (i) what is the law 
respecting alleged crime committed by persons afflicted with insane 

delusion: . as, for instance, where at the time of the 

commission ot the alleged crime, the accused knew he was acting con- 
trary to law, but did the act complaine<l of with a view, under the 
influence of insane delusion, of redressing or revenging; sonu' supj)osed 
grievance or injury, or of producing sonu* siqiposed public berudit? 

(2) What arc the, proper questions to b(' siibnuited to tlu^ jury, wluai a 
jX'rson alleged to be afflicted with insane dc'lusion resj)ecting oik^ or 
more particular subjects or persons, is charg(‘d with the commission 
of a crime (murder, for example), and insanity is set ii]) as a defenc(^? 

(3) In what terms ought the question to hv. left to tlic‘ jury, as to the 
prisoner s stat(‘ of mind at the time when tlie act was conunittc'd ? 

(4) if a person under an insane delusion as to existing facts, commits 
an uffcTice in conseqiu'nce thereof, is he tlu^reby excused? 'J'indal 
L. C. J. gave the answcTs on behalf of Her Majesty’s judges (with ihr 
exciqdion of Maule L. who stated his f)j)i:iion sej)arati“ly). d'h(‘ 
answer to tlie first (piestion w'as : that under llu' i:ircuinstauces slated 
in the queslitiii tlu* accused would In* punishable. 

The sc'cond and the third (juestions wen* answered together thus: 

The Jurors ought to be told in all cases tliat ( veay man is to be 

presumed to be .sane and to poss(‘ss a sufficient degna; of reason to lx; 
responsilile for his rriiiK's, until the contrary be ])rove(l to their satis- 
faction ; and that to estalilish a dehaice on llu; ground of insanity, 
it must be clearly proved that at the lime of tlu* committing of the; 
act, the party accused was labmiring under such a defect of reason, 
from disease, of the mind, as not to know the; nature, and quality of 

the act he was doing : or, if he did know it. that he did not know 

h(‘ was doing what was wTong. The mode ()^ patting tiie latter jiart 
of the question to tlie jury on these occasions has gfuierally betn, 
whether the accused at the time of doing the act knew tlie difference 
betwa^en right and wrong: wdiich mode, though rarely, if ev(;r, leading 
to any mistake wath the jury, is not so accurate when ])ut generally 
and in the abstract, as when put with reference to the party’s know- 
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ledge of right and wrong in respect of the very act with which he is 
charged. If the question were to be put as to the knowledge of the 
accused solely and exclusively with reference to the law of the land, 
it might tend to confound the jury by inducing them to believe that 
an actual knowledge of the law of the land was essential in order to- 
lead to a conviction ; whereas the law of the land is administered 
upon the princi}>le that every one must be taken conclusively to know 
it, without proof that he does know' it. If the accused w'as conscious 
that the act was one which he ought not to do, and if that act was 
at the same time contrary to the law of the land, he is punishable ; 
and the usual course* then*fore has been to leave the question to the 
jury, w'hether^the party accused had a sufficient degree of reason to 
know that he w'as doing an act that w'as wrong ; and this course is 
corr(‘ct, a(:com])aiuc!d w'ith such observations and explanations as the 
circumstances (^f (‘acli particular case may n‘(|uir(\ 

1'hc answ'cr of tlu* judges to tin* lourth question was as follows: 
TIk' answer must of course dc*})end on tin.* nature of the delusion: but, 
rnakijig tlu; same assumption as b(*fore, nam<‘ly, that he lal>ours under 
such j:)arti:d delusion only, and is not in other res])ects insane, he must 
be consick'red in the same situation as to n'sponsibility as if the facts 
witii res()ect to which tlu* (k‘lusion exists w'cre re^d. I^'or t‘xampk', 
if under tiu' inllu('ijc(' of his delusion he su])pos(*s anotlu'r man to be 
in tlu* act of attem|)ting to take away his life, and he kills that man, 
as lu* su|)poses, in seH-deteiua*, he w'ould be* ex(*m]4. fi'om punishment. 
If his dc'lusioii w'as that tlu* (k*c(*as(‘d had iiitiictc'd a serious injury 
to his charactc'r and fortuiu', and he killed liim in revc'Uge for such 
supposed injuiy, he would be liable to punisliment. 

Only tw'o coiiceivabk* cases have bt^en mentioned al)ovt* by way 
of illustration. In the matter (»f mental infirmity there is a slight 
shack* of difference betw'c'cn one case and anothcT, so far as the 
externals are cemcerned, but on a close scientihe examination the n*sult, 
1 ap[)rehend, may be (juite differ(*nt. On tlu* analogy of the above* 
illustrations it is |>ossif)le to imagine a case w'here the accused bc'lie\’es 
himself to be the apjiointed scourge of Ciod, and to have received 
an order from On High, to kill a person or persons, a command 
which he dare not defy. His will having thus been overborne by a 
liigher ])ow’er superscxling all human laws and law's of nature, it may 
be taken that the ])lea of insanity wall prevail. An interesting ]m)blem 
])resc*nted by th(* following, case: a mother cutting vegetables with 
a bainthi, and with tier child playing near about suddenly feels an 
irr(*sistible impulse to use the bainlhi on her child for the purpose 
of seeing how tlu* blood circulates in the bod^n Prior to the incident 
she had off and on experienced that consuming curiosity to see the 
blood course through the veins. On the particular occasion, how'ever, 
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the impulse proved so overpowering that she was prepared to use 
her own child lor the purpose. The child raised a hue and cry, 
enabling other people to run to the spot and prevent the mother from 
accomplishing her purpose. Supposing for the moment, that she had 
completed the act, would she have been punishable for murder? 
The answer given by their Lordships in the IVTNaghten case seems 
to offer no solution. But, I presume, it would be fair to draw from 
the general trend of all the answers given by them that in the case 
of a delusion attended by mental storm and frenz}^ it must be shown 
that the outbreak was of such a character that, for the time being, 
tlie memory and reason of the accus(‘d were overborne, and that tlu‘ 
influence of motives, or thc^ exercise of will became an imi)ossibility. 

Apart from the over-emphasis on the intelk'ctual aspect of llu^ 
mind at the expense* of the emotional, it would appear that the ruling 
in M’Naghten/s case take's no areount of the fact, proved by science, 
that there exists an inlernu'diate' zone l)(‘tvve'^n n'ason and madness, 
which is filled by grades of semi-infirmity, anel that the* sc'ini* infirm 
delin(|uents coming within these grades cannot be held to lx* eith(*r 
totally rc'sponsilde or totally irrc'sponsible. It also fails tf) recognise 
that bc'sides Vintellectual insanity’, Ibere may be various otlu'r kinds 
of insanity, such as the so-call('d ‘moral insanity’. 

The' expression hiiorai insanity’ as distinguishe'd from infe’llectual 
insanity may be* <)j)en to obje'ction on the ground of ambiguity or 
obscurity. It is the're'fore nece'ssary to make the position ele^artT. 1’l)e 
ne'cessit)/ is all the more fe'lt l)ecause llu're has ])een some erifieism 
of the te‘rm ‘moral iml)ecility’ and ‘me^ral insanity’ l)y some n'cognised 
f)sychoIogical penalists. Dr. M. Hamblin Smith ol^serve's: 

The term ‘moral insanity’ was first used by Prie'hard in 
At the* pre'sent time* vve lie-ar more often of ‘moral imbecilily ’ . 
Almost e^'cry writer who has attaeke*d these subje'cts has used the 
words ill a different sense. But it appe'ars ilhat these diffei vne'cs are* 
really fundamental, and are not due to the loose use* of 

terms And we come at once to the further (jue’stion, is 

tliere' such a thing as a ‘moral sense’, apart from the intellect? 
The author has alrc^ady stated his view that then* is no such s(‘nse. 
What we call our ‘moral sense’, our ideas of ‘right and wrong’, 
set*ms to him to be indissolubly bound up with our social jiulgc- 
inents- and with the gradual growth of our social re]atioiJshi|)s. 
Intelligence and experience (which depends u])on intelligence) enter 
into the problem. And it really comes to this: If a man Ixlirves 
in the existence of some entity, call it ‘conscience’, or ‘will’ or 
any other rianxC which sits in judgment on our desires, and which 
finally decides how we should act, having in view some ‘absolute’ 
standard of right and wrong, then it is open to that man to believe 
in a ‘moral sense', and in ‘moral imbecility’. But if we hold the 
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doctrine of psychical determinism, then this position is quite un> 
tenable/ 

Dr. Hamblin Smith concludes that it would be well if the terms 
'moral insanity' and 'moral imbecility' wxTe both dropped as tending 
only to confuse the issues. It may be conceded that viewed from the 
standpoint of psychical determinism as against free-will, the criticism 
is justifiable. At the same time, without encountering the pit-fall of 
'faculty psychology', there is no reason why, for the sake of accurate 
thinking, the predominance of intellectual, emotional or volitional 
feeble-mindedness should not be expressed by terms appropriate for 
the purpose. What is sought to be expressed by ‘moral insanity’ is 
that though the understanding of right and wrong may be intact, 
the power, or faculty, of action is entirely paralysed or overborne in 
certain types of mental infirmity. 


The Mental Deficiency Acts. 

We now come to the l(.‘gislation in the United Kingdom. I'he 
Royal Commission on the Feeble-minded was IoHowitI by th(’ Mental 
Deficiency Act, 1913 (3 & 4 Geo. V. C. 28), which carried out tlu‘ 

idea to a limited extent, of segregation and sujjervision of the nnmtally 

infirm. The Act adoj)ts the following classification of persons who 
an; mentally defective within the meaning of the Act: (a) Idiots : 
that is to say, })(‘rsons so det4)ly d(rfective in mind from birth, or 

from an early age* as to be unable to guard tlu mselves against common 
|)hysical dangers ; (b) Imlu'cik's ; that is to say, jx^rsons in whos(‘ cast* 
tlu;re exists, from l)irth or from an early age, mental defectiveness, 

not amounting to idiocy, yt;t so pronounced that they are incapable 
of managing themselves or their affairs, or, in the cast* of children 
of bt‘ing taught to do so ; (c) Feeble-minded persons, that is to say, 
[KTstnis in whost^ east* there' exists, from birth or from ^an early age, 
mental dc^fectivt ness not amounting to imbecility, yet so ])ronouneed 
that tlicy re(juire care, sii]>ervision, and control for their own protec- 
tion, and for the protection of otlu'rs, or in tin? cast* of ('hiitlreii, tliat 
they, by reason of such defectiveness, ap[)ear to be permanently 
incajKible of receiving prt)per benefit, frtjin the instructit)n in ordinary 
sch(K)ls : (d) Moral imbecilt'S ; that is to say, persons who from an 
t^arly age tlis})lay some permant'iil mental defect" ctriiplcd with vicious 

' PsyrlioloQv of Uic (yitninaf, ]»p. 1 33- i 54 --Mclhiifai cV Co., 1922. 

" l )f. Hainhliti Sinith ()l>st'rva;s : "Ntnv if tiu; ck'fniition of moral iinlxa iU s 
liad not contained Ur* words ‘some permanent mental defect/, it would have 
eox't'K'd nea r ly all habit rial otTenders. And it may be held that we should 
adopt tlie position tliat. habitual rlelinquency is, per se, a proof of perina- 
iient mental defect. But the time has not v('t come for the complete accep- 
tance of this j)r)sition. So we are faced by the question, what kind of mental 
ehvfect, as rlistinct from that mentioned in the <lefmition of the "Fccblc- 
mincled’, is hrre iricajxt? The Psyrholof^y 0/ the Crmnnal, }). 155. 
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and criminal propensities on which punishment has had little or no 
deterrent effect (Sec. i). The Act provides not only for such persons 
as are already in the care of their parent or guardian, but also for 
those who are neglected, abandoned, or without \asible means of sup- 
port, or cruelly treated ; for those who are found guilty of any criminal 
odence, and ordered, or liable to be ordered to be? sent to a certified 
industrial school ; for those undergoing imprisonmc'nt (except imprison- 
]nent under civil process), or penal servitude, or undi.Tgoing detention 
in a place of dfTention by order of a Court, or in a reformatory, or 
industrial school, or in an inebriate reformatory, or in an institution 
lor lunatics, or a criminal lunatic asylum ; for those who art* habitual 
drunkards within the meaning of the Inebriates’ Acts, i87() to i()oa ; 
and others (Stic. 2). An ord(T made under the A('t, striding a defec- 
tive* to an institution or placing him unde*r guardianship, ordinarily 
t'xpires at the (‘iid of one year, ank*ss contiimed as provided in tlie 
Act (Se‘c. it). A Board of Control, consisting of fiftc(*n commissione'rs 
of wliom tweh’e* are to be paid: and of wherm four are to be* duly 
(qualified practising barristeTs, or solicitors, and lour duly qu^alituMl 
medieal |)ra,('titioners, and at least one paid and oner unpaid to be 
worneiii, is created under the Act, and charged with the geaieral 
su])erinlenderK'e of matters relating to the siuxirvision, protection, 
and control of defediveis (Secs. 21, 22). State institutions are pro- 
vide'd for the purperse of lodging defectives, as also certification e>f 
fitness e)f private institutions on their application, and on approval 
(.Secs. 35, 36). There are also in the Act provisions for contributions 
hy local authorities and by the Treasury, and for ensuring proper 
control and supervision of the institutions certified in the way 
mentioned above . 

I'here have been several Statutes since, relating to Mental Defi- 
ciency of which the one of 1927 need only be mentioned. Section 11 
of the Act lecites all the intervening enactments namely from 1913-1919, 
and 1925 and says that the Act of 1927 (17 and 18 Geo. V, C. 33) 
may be cited together with the others as the Mental Deficiency Acts 
1913-1927. Besides making modifications in regard to training, treat- 
ment, supervision, superintendence etc., it introduces in Sec. i, certain 
important changes with regard to definition and classification of defec- 
tives. Regarding idiots, the words ''persons so deeply defective in 
mind from birth, or from an early age” are replaced by the words 
“'persons in whose case there exists mental defectiveness of such a 
degree”. Regarding imbeciles the words "from birth, or from an 
early age” are omitted. Regarding feeble-minded persons, the same 
omission occurs. The fourth class has been re-named, 'moral-defec- 
tives’, and they are defined as persons in whose case there exists 
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mental defectiveness coupled with strongly vicious or criminal pro- 
j)ensities, and who require care, supervision and control for the pro- 
tection of others. Sub-cl. 2 of Sec. i further defines 'mental defec- 
tiveness'. All these are apparently to meet criticisms offered and 
difficulties experienced since the enactment of 1913. The amendments 
indicate a broadening of the idea of State care and custody of the 
mentally infirm. 

In India no reliable statistics are available of the number or 
percentage of the feeble-minded population. But the figures, if and 
when available, must be ver\/ large. There is no .State or social control 
of the mental defective's. The English statutes have not becai adapted 
and applied to this country. The Indian Jails Committee (1919-20) 
n^cornmended that in each Province a si)ecial institution for mental 
defectives should be provided in which all persons falling within the 
definition of defective as laid down in the English Act with the 
omission of the n^ference to ‘birth or early age' (they were referring 
to the English Statute of 1913, which had not yet been amended by 
omission of that (‘X})n‘ssion) can be collected for care and treatment. 
Accus('d persons proved by medical evid(‘nc(^ to fall witliin the defini- 
tion should bt! committed by the Coint to the institution and not to a 
jail, and the Inspi'Ctor (jcaieral of Prison siiould have power to rtanove 
to tlu? institution from prison dc'fective jx'rsons who are found in jail.' 
Nothing seems to have Ixa'ii done since to carry out the rt'commendation. 

VR(‘|)o/t IIk'* ludiarj Jails lone^o, para, j.-jo. Sef* also 

pains. ; arul App. VII ami VIII. 
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Indeterminate sentenc<‘ is a device for securing the willing co- 
operation of the delinquent in efiecting his own reformation and, 
through it, effecting his release from detention. It provides an alter- 
native method of qualified restraint for the orthodox method of 
imprisonment. Its aim is to terminate the period of detention by 
expediting and consolidating the reform of the individual, whei^eas 
the aim of imprisonment is to run its course to the end of the term 
fixed, and to make it as afflictive, and therefore as deterrent, as 
possible. The technique of the one is avowedly based on hope, the 
technique of the other is based on fear. 

Penal reform on much the same lines has proceeded in the United 
Kingdom not with the help of indeterminate sentence but of other 
allied agencies. One of these agencies, full of ptjssi bill ties, as we 
have found, is probation, with conditional discharge and other 

measures ancillary to it. Until recently, probation was mainly 
employed for the treatment of juvenikis and adolescents, though to a 
limited extent it was utilised for adults as well. Institutional treat- 
ment through reformatories, industrial schools and Borstal institutions 
was also carried on with respect to children and young persons. All 
these are alternative methods for imprisonment. In their essence they 
are subversive of the fixed sentence, and inconsistent with the retalia- 
tory and deterrent idea. At first, these methods were experimentally 
tried by social workers. But gradually the law' came to their aid 
and accorded its sanction to the experiments. The time, however, 

w'as fast approaching for a larger and more comprehensive measure of 
legislation in aid of penal refonn. From this point of view the 

Criminal Justice Bill of 1938 stands out as a landmark,. 

In conception and in execution the Criminal Justice Bill, 1938,^ 
is worthy of its sponsor Sir Samuel Hoare, the then Home Secretary. 
Moving for the second reading of the Bill, Sir Samuel said: “Now 
we are taking the work a long step further and embarking on the 
third Chapter in which we are attempting to provide alternative 

methods for imprisonment^.^ The Bill seeks to amend the law relat- 
ing to the probation of offenders, the supervision of persons by proba- 

‘ Parliamentary Debates, House of Commons, Nov. 29. 1938 (Vol. 342, 

16 • Col. 272). 
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tion officers, and the functions of probation officers ; to provide new 
mi^thods and to reform existing methods of dealing with offenders and 
persons liable to imprisonment ; to amend the law relating to the 
management of prisons and other institutions and the treatment of 
offenders after sentence and of persons committed to custody ; and 
to consolidate certain enactments relating to the matters above- 
mentioned. In a word it seeks to bring the whole of the law' on a 
line with the knowledge and (‘xperience gained in recent years from 
the actual wx)rking of the existing system by penalists, judges, magis- 
trates, social workers and |)hilanthropists. 

After a prolonged debate’ in the House of Commons the' Bill passed 
through the second reading. Unfortunately, in Noveinb(‘r 1939, owing 
to the (cxig(‘ncies of tlu- war it had to b(‘ dropped. It is not know'n 
when it will be taken up again at the point where it was left off. Most 
of the provisions, howaw'er, were fully considerc’d and we may take 
it tlrat the principles decided u])on will, in no distant future, become 
the law' of England and, it is to be hoped, of India. It w'ould, there- 
fore, be necessiiry to consider the scheme of legi.s]ation fore-shade )W'ed 
in the Bill. Before w'e do so, we must picture before our minds' eyes 
the general situation immediately preceding the introduction of the Bill. 

The facts and figures relating to crime in the year 1937 ^^^nw 
that the total number of |)ersons found guilty of offences of all kinds 
was about 900,000 of wffiom alx)Ut 7,500 or .9 per cent, were tried 
by jury, and 99. i per cent, were dealt with by the magistrates. Of 
this enormous army of offenders coming within the jurisdiction of the 
magistrate a large perc^’iitage is accounted for by traffic offences and 
other offences of a minor or technical character which do not come 
within the purview of penal reform. It is the remainder i.e., a popula- 
tion of about 78,000 persons of all ages, w'ho were found guilty of 
indictable offences in 1937, that formed the immediate background for 
the contemplated penal reform. Particularly. 25,tx)o persons who were 
sentenced to imprisonment or penal servitude, or Borstal institutions, 
claimed special attention. Again 19,000 out of the 25,000 were over 
seventeen, and sentenced to imprisonment without the option of a fine. 
These crime statistics are necessary to form an idea of the various 
forms of treatment that the law would have to provide, to meet the 
requirements of different kinds of offenders. One of the special features 
of the Bill is the careful provision it makes for the proper treatment 
and training of the young offenders. The practice of lightly sending 
young people to prison on a short sentence has turned out to be a 
dangerous method. It gives them no training for the future, the time 
being too short for it. As the Lord Chief Ju.stice of England put it, 
quoting the remark of a prison officer, the effect of a short sentence 
upon the young is that “they go in crying and come out laughing”. 
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In Other words, short sentences have only the effect of destroying for 
the future any fear ’of prison that they might have had. The object 
of the Bill is, therefore, to reduce to a minimum the committal of young 
persons to prison, their proper treatment and training l>eing provided 
for in an approved school or in a Borstal institution. In fact the 
Bill contemplates the ultimate abolition of imprisonment as a method 
of treatment for young offenders, convicted of offences triable by 
magistrates in the Courts of summary jurisdiction. With these objects 
in view the Bill amends and consolidates the law relating to the 
probation system which is contained in the Probation of Offenders* 
Act, 1907, the Criminal Justice Administration Act, 1914 (Secs. 7, 8 
and 9), and the Criminal Justice Act, 1925, Part I. The Prol>Qtion 
of Offenders Act, 1907, (Sec. t) included three methods of dealing with 
offenders which are essentially different, namelj/, dismissal, binding 
over, and the placing of the offender under the supervision of a pro- 
bation officer. Clauses 17 and t 8 of the Bill separate the last men- 
tioned method from the first two, and clause 18 applies the term 
^probation* to this method only. It makes it clear that the probation 
method can be applied to offenders of all ages, so long as the Court 
“is of opinion that having regard to the circumstances, including the 
nature of the offence and character and home surroundings of tlu*. 
offender, it is expedient to place him under supervision". The present 
law enables a Court of summary jurisdiction to deal with cases “with- 
out proceeding to convictioir*. Clause t 8 substitutes the words “in 
lieu of senttneing him", and clause 20 preserves the intention of the 
existing law^ that no disqu^alification allaching to a conviction shall 
affect persons, wbo after l>eing found guilty are dismissed, bound over, 
or placed f)n probation. The application of the probation method is 
simplified by dispensing with the ne(‘d for a recognizance, but the 
principle is pre^served that the probation system de]:>ends on the ('onsent 
and willing co-operation of the offender. As r(‘gards the organization 
of the probation service, the Bill [Clause 2 fi) | not only requires the 
apfx>intment of a sufficient number of j^robation officers for every area, 
but also requires the appointment of a woman offiecT for evcTy j)etty 
sessional division. Hitherto no clear distinctif)n has Ixjcri observed 
betwe(m the two-fold duties entrusted to Probation ('ommittees, namely, 
on the one hand, the appointment of probation officers and other 
administrative duties connected with the organization of th(; f)robation 
service ; and, on the other, the review of the work of probation officers 
in individual cases. Having regard to the iinjxjrtance oi “case work", 
it has been found necessary to make special provision for it. A special 
scheme for the training of probation officers drawn up by the Home 
Office is provided for in Cl. 75 (3) (d). Without entering into farther 
detai]s,'it is evident that all the weak points of the present probation 
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system have been strengthened in view of the fact that probation is 
the master key to the success of any reform scheme. 

Treatment of Young Offenders. 

The facilities afforded for the treatment of young offenders are 
of a far-reaching character. The main object of the bill, as already 
observed, is to j)rovide for the abolition of imprisonment of this class 
of offenders and to substitute alternative methods. Cl. 27(1), (2), (3) 
imposes immediate restrictions on the use of sentences of imprison- 
ment of young people. Sub-clause (i) is mandatory and lays down 
that a Court shall not impose imprisonment on any person appearing 
to the Court to be under sixteen years of age. Sub-clause (2) lays 
down that a Court shall not impose imprisonment on any person 
appearing to the Court to be not less than sixteen but under seventeen 
years of age unless the Court certifies that he is of so unruly a 
character that he cannot safely be detained in a remand home, or of 
so depraved a character that he is not fit to be so detained. Similarly, 
sub-clause (3) provides that a Court of summary jurisdiction shall not 
im]:x)se imprisonment on a person appearing to the Court to be not 
less than seventeen but under twenty-one 3^ears of age, unless the 
Court has obtained and considered information as to ttie circumstances, 
including the* character of the said person, and is of opinion that no 
other method of dealing with him is a]>propriatc ; and wIktc the Court 
imposes imprisonment it shall state the? reason for its opinion that no 
other method of dealing with him is appropriate and the reason shall 
be specified in the warrant of commitment. Sub-clause (4) provides 
for the fK)wer to prohibit in future Courts of surnmar^^ jurisdiction 
from sentencing young offenders. Such prohibition is to be effected 
by an Order in Council, when other methods of dealing adequately 
with such offenders have become available. 

Further than this, the Bill proposes a series of ne^w institutions 
for dealing with the young. Some of these institutions are for tlie 
young before conviction and some after conviction. Regarding the 
former, two kinds of new remand homes are projiosed ; first, a tyf)e 
of State remand homes for children and 3^oung persons under seventc'en 
to deal with the problem cases, that is to say, the abnortnal cases 
that need careful medical investigation and huentar observation ; 
secondly, remand centres for young people Ixdween seventeen and 
twenty-three. Hitherto the remand homes have been provided only 
for the very young, consequently during the time that must intervene 
between the enquiry for collection of data for the Court, and the 
disposal of the case, a large number of the young who are remanded 
have to go to prison as under-trials. A large number of boys are 
placed in Wormwood Scrubs (which receives first offenders), and 
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they have to wait there either for their trial, or for the allocation to 
one or other of the Borstal institutions. Obviously this arrangement 
has its serious drawbacks, because of the baneful influence of prison 
associations on young minds. The Bill also provides for remand 
homes for the older offenders, between seventeen and twenty-three, 
which will offer facilities for investigation of these cases exactly 
in the same way as in the remand homes for younger persons. 
(Clauses 10, ii). 

Another very wholesome measure is the provision of Compulsory 
Attendance Centres. The present method of dealing with young 
people for minor offences is to sentence them to short terms of impri- 
sonment of a week or a fortnight, or a month. The same method is 
adopted when there is default of payment of a fine imposed. The 
mischief of short sentences is incalculable and has already been 
referred to. To obviate it, it is proposed in large centres of ]x:)pulation 
to try the experiment of requiring such young offenders to attend at 
a compulsory attendance centre, at times wdien they wT)uld otherwise 
be at leisure during a half holiday or in the evening after work. 
During their attendance at these centres the young peoj^le will be 
made to do some useful job and receive useful training. Similar 
centres called ‘Juvenile Compiilsor}/ Attendance Centres’ are to be 
provided by local authorities in England and Wales for persons 
between the ages of twelve and seventeen. ((Clauses 12 and 29). 

For young offenders who, in the opinion of the Court, do not 
require Borstal training, but ought to be sent away for a time from 
tlieir homes or from the places where they have fallem into bad habits, 
or associations, special institutions called Howard Houses meant for 
persons between sixteen and twenty-one are to providt^d by way 
of a system of residential control. Those; sent to these institutions 
will be under disciplinary conditions outside their working hours, but 
during the w'orking hours of the day will go out to their ordinary 
employment. These are sp(;cially meant for young peo|)lc who have 
no home;, or if tliey have one it is an uiisuitable home wheare there is 
no control to check thean or regulate them. The' Howard House will 
give thc'in a good atmosphere to live in, and at tlie sfime time* will 
enable them to go on wflh their normal w'ork during the day tiiiH*. 
(Clauses 13 and 30), 

Clause 31 of the Bill is a seque;! to Clause' 27(3). Idle; latter 
prohibits Courts of summary jurisdiction from sentencing a young 
offender to imprisonment unless he is satisfied that no othe'r method 
of dealing with him is appropriate. This (Clause 31) makes it neces- 
sary for the Court to decide whether, of the possible methods avail- 
able, Borstal training would be appropriate. Thus Clau.se 31 proposes 
to give the Courts of summary jurisdiction in England and Wales 
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the power to pass sentences of Borstal training on persons between 
the ages of sixteen and tw^enty-one.^ 

Clause 32 and Clause 47 of the Bill relate to the highly contro- 
versional subject of Corporal Punishment. Clause 32 proposes to give 
effect to the recommendation of the Departmental Committee on 
Corporal Punishment^ that the existing powers of the Courts to pass 
sentences of Corpora] Punishment should be abolished. Cl. 47 gives 
effect to the Committee's recommendations for amending the law 
relating to Corporal Punishment as a method of dealing with certain 
serious prison offences. 

Persistent Offenders. 

An important set of provisions in the Bill relates to persistent 
offenders, and are aimed at preventing these para.sitic individuals 
from preying u[X)n society. As far back as the Gladstone Committee 
on Prisons (1895) measures were being contemplated such as would 
protect society from their ravages. The Committee recommended 
that "'A new form of sentence should be placed at the dis|X)sal of the 
judges, by which these offenders might be segregated for long periods 
of detention during which they would not be treated with the severity 
of first class hard labour, or penal servitude, but would be forced 
to work under less onerous conditions''. This recommendation was 
given efft'ct to in the Prevention of Crime Act, 1908, Part II, i)y 
which a new form of sentence was created known as Pr(‘ventivt‘ Dc'it'U- 
tion, dealt with in a previous Lecture. 1 'his fonn of sc'utc'nct' failed to 
achieve any substantial results. The very idea that a long sentences 
of jienal ser\dtude should bo followed automatically by another long 
period, by whatevTT name described, deterred judges as well as jurii^s 
from declaring an individual as an ^habitual offender', with the result 
that the system became practically ino])crative. The Bill y)ro poses 
in Cl, 34, in accordance with the recominendations of the Departmental 
Committee on Persistent Offenders, that in [uture two new seiitenca^s 
should be instituted, one of corrective dct(‘ntion for the .young 
liabitiud offender under thirty years of age, and the other, a sentenci^ 
of ])rev(*ntive detention for the hardened offender over thirty. The 
sentence of corrective training would be for a period of not less than 
two, and not more than four years, on persons between twtaity-one 
and thirty years of age, whose records, charactcTs, and habits arr- 
such as to make such a sentence expedient for tht' training of the 
offender. Thf' sentence of f)reventive detention would be for a term 
of not less than two, and not more than four ^T^ars, on persons over 

’ A.s rogrirds Scollaiui Cl. rc-.acl with CL 70 (5) confines the power to the 
Higli Court of Justiciary, aucl the Sheriff Court. 

® The subject of Corporal Punishment is dealt with more fully in the next 
Fee tion. , 
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the age of thirty, if by reason of the offender’s criminal antecedents 
and mode of life, such a sentence is expedient for the protection of 
the public. For certain types of offenders witli records of repeated 
crime, it is proposed by the proviso to clause 34 (2) that such sentence 
shall not exceed ten years. It is to be observed that the sentence is 
jiassed in lieu of, and not in addition to, the substantive sentence of 
imprisonment, as under the Ihevention of Crime Act, it)08. Provision 
is made in Clause 53 to enable persons sentenced to corrective train- 
ing, and preventive detention to be released on licence Ixdore the 
expiration of their siui fences. 

Mental Patients. 

Mental cases liave received s{)ecial consideration in the Bill. 
Cdause 38 proposers to give* improved facilities to Courts for obtaining 
a medical report on the mental condition of an offender in order to 
assist the Court in deciding how to deal with him. It enabltis the 
Court to remand the offender on bail requiring him to submit himstdf 
to medical examination and providing for payment of the cost of 
medical examinations at approved institutions, or by ap]^)roved 
jxTsons. If an offender is certifiable as a mental defective the Court, 
in lieu of sentencing him, may under the existing law, make an order 
for him to be dealt with as a mental defective. But the Court of 
summary jurisdiction has no similar power in the event of an offender 
being found certifiable as insane. Clause 39 confers the power on the 
Court to make an order for the treatment of an offender who is certi- 
fiable as insane; Clause 19 relates to offenders who, though not certi- 
fiable as insane or mentally defective, are suffering from some form 
of mental illness or abnormality which may lend itself to treatment ; 
and it provides that the probation order in such a case may include a 
direction requiring such persons to submit themselves to mental treat- 
ment. Clause 6 enables payment to be made for such treatment as 
part of the expenses of probation committet^s. Clause 67 substitutes 
for the term 'criminal lunatic’ the term 'State mental patients’. Simi- 
larly, the State institution at Broadmoor, the Criminal Lunatic 
Department of Perth Prison, and the State Asylum in course of con- 
struction in Lanarkshire are henceforth to be called ‘Stale Mental 
Hospitals’. Clause 68 proposes to transfer the responsibility for the 
control and management of the Broadmoor institution to the Board 
of Control which is the authority for the management of all State 
mental institutions. 


Abolition of Penal Servitude. 

The Bill abolishes penal servitude, together with the ticket-of- 
leav€^ system. The reason for the abdition is as follows: Under 
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modern conditions the treatment in prison of persons sentenced to 
penal servitude and of those sentenced to imprisonment are in all 
essentials the same. Accordingly the Committee on Persistent 
Offenders recommended the abolition of the legal distinction between 
the two. Clause 33 of the Bill carries out this recommendation. As 
for the ticket-obleave system by which persons on licence from penal 
servitude are required to keep the police informed of their place of 
residence, such a system of serveillance is out of keeping with the 
whole scheme of corrective measures foreshadowed by the Bill. With 
the abolition of the penal servitude the distinction between convict 
prisons and other prisons will cease. Clause 33 also al)olishes the 
present prison divisions. To complete the picture, the same clause 
abolishes ‘hard labour’, a term which originally referred to such forms 
of lalx)ur as the crank and the tread-wheel. 

As a consequence of the abolition of penal seiwitude it has been 
found necessary to repeal certain sections of the b'orfeiture Act 1870, 
which imposes ccTtain disabilities upon persons sentenced to penal 
servitude. For example, if a person to whom a pension is payable 
from public funds is convicted of felony and sentenced to a term of 
imprisonment exceeding twelve months, such pension shall be forfeited. 
Clause 64 proposes to give to the authority by whom the jxm.siori is 
granted discretion to restore it, either in whole or in part. 

In his exiX)sition of the scheme before the House of Commons, 
Sir Samuel Hoare said : 

“In a scheme of this kind there is no place for the remnants 
of a period that looked at the treatment of crime principally from 
the angles of retribution and deterrence. I am therefore proposing 
to sweep away the remnants of former dispensations, now little 
more than thi.‘ stage properties of Victorian melo-drama : penal 
servitude, hard labour, ticket-of-leave, the name ‘criminal 

lunatic’, These are changes much greater than changes of 

name. They are the outward and visible signs of the new outlook 
upon the problems of crime and delinquency.” 

Corporal Punishment. 

The subject that aroused more than ordinary heat and contro- 
versy in the House of Commons during the debate on the Criminal 
Justice Bill, 1938 was that of corporal punishment. It is by no 
means a new or unfamiliar topic. As far back as the eighteenth 
century, Jeremy Bentham, the great jurist, and utilitarian philo- 
sopher thus delivered himself: “The legislator who orders wliipping 
knows not what he does, a judge is nearly as ignorant”. It has 
been abandoned everywhere else in the world except in the United 
Kingdom, in certain Dominions and in India, as well as in one or 
two of the States of America. One would have imagined that ^ with 
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the dawning sense of the efficacy of humane methods of treatment, 
the faith in corporal punishments was no longer so deep-rooted as in 
mediaeval times. The debate in the House of Commons, contrary 
to expectations, disclosed a wide divergence of opinion in and outside 
the House. Ihere can be little doubt that there is a large volume 
of public opinion still in favour of its retention on the ground that 
it is absolutely necessary for public security. The Bill proposed its 
abolition subject only to an exception in the case of certain prison 
offences such as mutiny and gross assaults in prisons. Serious objec- 
tion to this exception was taken on the ground that there was no 
logical reason why in the case of gross violence done to helpless 
women and children corporal punishment should not equally be 
applied. Apart, however, from the question as to what cases should 
come under the exception, the measure of abolition itself, met with 
severe opposition. Sir Samuel Hoare gave his reasons for abolition 
thus: 'T am proposing the abolition of corporal punishment for 

the following rea.sons: I believe that it is out of date, and that it 
does not deter the particular individual upon whom it is inflicted from 
offending again. 1 believe, further, that it does not protect society 
irorn similar crimes in future. These l)eliefs are not grcnuided on 
vague sentiments, but on facts. They are founded on the great lx)dy 
of evidence which w^as collected by the Committee presidc'd o\'er by a 
former and highly res])ected member of this House Mr. lildvvard 
Cadogan * * * * they heard the evidence ; they considered it ; and 
they came unanimously to the conclusion that the time had arrived 
for its abolition’'. 

It would, however, be fair to look at the other side of the jnctiire 
and consider in brief the cfiaracter of the ()])})osition and tlie grounds ()n 
which it rested. Ihe offences for which the ^eat' as a form of punish- 
ment may be ordered are — roblxTy with violence, indei ent t*x]K)Sure, 
importuning by male jXTSons, procuration, and living on immoral 
earnings. The fact that flogging ('annot be inflicted on conviction for 
sexual offences against wormai and children was cornniente<l ii]>oii by 
Mr. Justice C room- Johnson at Liverpool Assizes who regretted that 
the Court had no jxjwer to administer [Personal cliastisement to such 
ruffians — the one punishment which would deter others". Mr. Justice 
Wright expressed the same view at Glamorgan Assizes: "l' think 
flogging is a punislimerit which should be inflicted only with great 
circumspection, and in special circumstances. It is crud and in a 
sense brutal punishment but, on the other hand, it is inflicted only on 
those who themselves have caus<.^d pain to innocent victims. Mr. 
Justice Swift in July, 1932, in the Court of Criminal Appeal observed : 

"a man. who has once been flogged for roblx^ry with violence veiy^ 
rarely repeats that oflence". Mr. Justice Oliver at Birmingham Assizes 
28 
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sentencing a man for robbery with violence in December, 1938, said: 
'‘I have yet to meet any one with judicial experience of crime who 
does not feel that the best weapon to be used against this type of 
offence is that of flogging'*. Instances of judges of the High Court 
expressing strong views in favour of retention of flogging coyld be 
multiplied. On the other hand, the opinion of many informed obser- 
vers is definite on the brutalising effect of the ''cat". Mr. Justice 
Hawkins, later Baron Brampton, a distinguished judge of wide 
criminal experience said : "If you flog a man, you make a perfect devil 
of him".' The experience of well-known prison oificials point in the 
same direction. Here is a tekimony: "What 1 would particularly 
like to emphasise, however, is that 1 never in all my long experience 
knew of a single case in which the "cat" did not brutalise a man. 
I never knew one of its victims who was not a worse man in every sense 
afterwards than he was before * * ^ increases their contempt 
for morals, hardens them unspeakably, and turns them out of prison at 
the end of their sentences greater human ghouls than when they 
entered * ♦ ♦ the ‘cat* practically in every case confirms criminality 
in the victim forever. * ♦ * ‘cat* is pure vengeance and 

nothing else. After that reform is hoi>eless — they become as hard as 
nails 

It will appear from the above that there is still a strong body of 
opinion against the abolition of this form of punishment. Its retention 
is mainly advocated in respect of robbery with violence and also of 
violence against the person, i.e., gross assaults committed upon men, 
women, or children, particularly the last two. Whether it can have 
any wholesome effect on the criminal himself is doubted. But it is 
vaguely believed that it may contribute to lessen the number of future 
criminals of that type. May it not be that these believers will be dis- 
illusioned as Lord Ellenborough was after his prophecy that the aboli- 
tion of capital sentence for theft would bring disaster to society?^' 

T HE Death Pen ai /r y . 

The death penalty has existed from the most ancient times and in 
all parts of the world. Its retention as well as its abolition has been 
advocated with equal earnestness and vehemence. Yet it has con- 
tinued, and opinion is still divided on its expedie.ncy or justifiability. 
In our country, as we have seen, as far back as the days of the 
Mahabharata, we meet with well-reasoned arguments against the wisdom 
of inflicting death sentence as the extreme penalty of law. In the 


‘ Flogging'. The Law and Practice in England, by Cieorgf Bensop, M.P 
■ Ills M ujesty'^ s Guests , by ‘WarUrn'. — |arn)Ids, 

See infra under ‘Death Pfualty’. 
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Buddhistic era, when Ahiinsa was the rule of conduct, the moral 0,011-* 
sciousness as to the iniquity of capital punishment was not wanting. 
But the death penalty in diverse forms has continued throughout the 
ages. So in every country, at some time or other, piublic opinion has 
found itself divided into hostile camps, one ready to approve and the 
other ready to condemn its abolition. Modern scientific opinion is by 
no means agreed as to its retention or its total abolition. A question 
that has, through the ages, thus presented sedous difficulties in the 
way of a satisfactory solution must necessarily be complex. A large 
volume of literature has sprung up of late in favour of abolition. It 
mainly emanates from humanitarian societies. It emphasises the view 
that human life is too sacred to be lightly sacrificed at the altar of law 
and that the defence of society may effectively be secured by means 
other than the death sentence. This view is put forward with the help 
of statistics, laboriously collected from many countries of the civilised 
world. On the other hand, the advocates of the death penalty 
denounce such \Tews as dangerous, void of scientific foundation and 
indicative of a type of mawkish sentimentality. It is clear, therefore, 
that the question as to its retention or abolition must be a})proached 
after a dispassionate analysis of the causes and conditions, past and 
present, that underlie the institution of cap:)ital punishment. We shall 
then he in a p)osition to enquire into the valid grounds, if any, for its 
abolition ; and the means, if any, available in modern society for its 
replacement. 

In primitive conditions of society, death by violence was an 
ordinary phenomenon. War was often the very condition of existenco ; 
and in a state of war life must be held cheap, death must be void of 
tt'rrors. With the gradual humanizing of society, no doubt, greater 
value came to be placed on the desire of living and the will to live. 
Nevertheless, it took long to evolve the idea of the sanctity of human 
life with all its modern content. Hence the death jHjnalty in primi- 
tive society was considered nothing extraordinary. It was the best and 
the quickest method of retribution as well as of deterrence. Apart 
from individual or tribal retribution, even from the view-|)oint of 
social security, if the malefactor as a pest to society was to be got rid 
of, the only way (besides outlawry, which, in effect, came to the same 
thing) was to eliminate him, or incapacitate him, by death. For the 
purf>ose of deterrence, when deterrence entered into the scheme of 
|uinishment, as well as for the purpose of retribution, mere death was 
often found insufficient, it being so common. Hence peculiar forms of 
death, attended with torture or infamy, were improvised. The problem 
then was how to make the extreme penalty of law severe enough to 
strike terror into iron minds. At times, when elimination became the 
ruling idea, there being no transportation and no organised police 
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systeiTL the surest and speediest method of cutting the malefactor off 
from the body jxilitic was to inflict the death penalty. 

Modkkn Attitude Towards Death Penalty. 

A different attitude characterises modern society in normal times. 
We have to exclude from our consideration abnormal conditions, such 
as the state of war when martial or military law prevails, and spies 
and traitors receive death sentence in the quickest and most summary 
fashion. The only way to stop these is to stop war itself. In normal 
modern society, however, from the days of Beccaria onwards the 
tendency lias been to reduce capital punishment to the limits of in- 
dispensable necessity. This change has been gradual but steady. The 
altered, and still altering, attitude of society towards the death penalty 
is due to two main reasons : an increasing consciousness of tlu^ sanctity 
of human life and a decreasing faith in the efficacy of the death penalty 
as an effective deterrent. A varic*ty of scientific considerations has 
gradually undermined the settled faith which preceding generations had 
in the deterrent value of the death sentence. In the last lecture we 
dealt with the grades of mental disorder which vitiate the springs of 
action. Scientific opinion now is more than ever conscious of the fact 
that, despite deterrents of any description, those mental subjects are 
likely to commit depredations on society. While, tlu'refore, in th(M‘r 
case c'limination is essential as a measure of safety for thc^ State, tliey 
cannot with any justice be penalised for acts of irresponsibility. 
Jealous}/, sex feeling, fear, hatred combine with epilepsy, psychoneu- 
rosis and diverse otfier kinds of mental inhrmity and present a complex 
from which the crime that results, though appaiTTitly pre-meditated, 
may on scientific examination appear to be the inevitable product ot 
])rolonged emotional reaction upon a diseased mind and body. These 
conditions take away from the so-called murderer the full share of the 
responsibility foisted on him by law.^ 

That is not all. What the law has to consider is whether 
offenders drawn from these classes of abnormal, or sub-normal, 


' Among many ca.ses may In* mentioned tlu* well-known Loeb Leopold 
ease as an instance in point. See an article on the .su)>ject in the Journal of 
Science hy Dr. Hamblin Smith, late Medical Oflicer of H. M. Prison. 
Hirrningham and Lecturer at Betlilem Royal Hospital, London : also an article 
by him on 'The- Menial eorulitions found in crudain sexual olTendei-s’ in 
The Lancet, 192.P I. 643. See also an interesting article from the pen of 
Knrico Kerri ontitk'd 'A character study ot Violet Gibson’ in Reyne Inlerna- 
lionale de Droil Penal, Vol. TV. Part TIT, in which, speaking of Violet Gibson, 
who attempted the lil*' of Mussolini, Ferri observes: “In.sane criminals often 
have firm and strong will power which, however, is invariably domineered over 
and bnnight to confusion by terrifying hallucinations (as in cases of sudden 
mania in epileptics, alcoholics, etc.) or by fixed impulsive ideas (as in case ot 
cluonic delusional insanity, for instance in paranoia). In other words, Gibson 
has a will power, byt a sick will power**. 
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people will in any way l>e deterred from commission of similar 
olfences. The theory of deterrence rests on the supposition that 
not only the criminal concerned but others of his class, who may 
be potential criminals, will take the lesson to heart and when excit> 
ing conditions favourable to the commission of a similar offence 
present thems(‘lves in their lives, they will remember the case of 
the condemned criminal who paid the penalty with his life, and 
refrain from the act. It thus pre-sup|X)ses the power of raising in 
the mind the requisite memoiy^ pictures at the critical moment and 
of reasoning out from them the proper course of action or inhibi- 
tion. The rnentall}^ sub-normal individuals l)eing often incajxrble 
of it, with them tlie death sentence fails to be det(TTent. 

But there are other reasons why scientific opinion deprecates 
capital punishment. Having regard to the fallibility of human 
justice, it is considered inexpedient to put a man’s lift' in the hands 
of jurors and judges. Of all murders judicial murder is the most 
r('\'olting, and then' is no reliable safeguard against judicial murder, 
no moK^ than there is against any human error. The penalty of 
d(^ath is irrevocable. Hence it can only be tolerated when there is 
absolute certainty about the guilt of the accus(‘d. Such certainty is 
impossible. 

Lastly, in view of tlie growing modern conviction that the priiKvi- 
pal object of punishment is to reform the offenders, when that is pos- 
sible, and to restore hun to society, the death penalty is found to be 
entirely out of kt'cping with the spirit of the new penology. It d(‘.s- 
troys all possibility of correction, or conversion. There may be some 
criminals so hardcTied and inveterate as not to give much hope of 
reformation, l)ut is it possilrlc to make a |X)sitive forecast without 
trial that a particular offender is irredeemable? If not, is tlu*re any 
justitication for sending him to his doom without making a S(*rious 
attempt to rehabilitate him? This argument applies with special 
force to crimes committed in a state of passion or frenzy which 
appears as quickly as it disappears, leaving the criminal a victim of 
capital punishment. The abolition of the death penalty, it is argued, 
would allow the principle of penal individualization to be applied at 
least to murderers of a certain class, if not to all. And, preferably, it 
should be available to all in the first instance. If it be found that in 
particular cases there is no hope of any response to reformative treat- 
ment, other methods may be trir^d. 

The other methods from the nature of th(; case must be either 
elimination or incapacitation. These are methods not unheard of 
among ancients. The so-called poetic punishments are to a certain 
extent based on the idea of incapacitation such as cutting off the 
hand, of the thief, and the tongue of the blasphemer, or castration 
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of the sexual olfender. But the modern methods' divested of mutila- 
tion must be different* It may be mentioned in this connection 
that castration as a general method of incapacitation has been sug- 
gested irrespective of sexual offences. This operation, it is said, has 
the effect of checking the individuals subjected to it from commit- 
ting acts of violence. It, however, suffers from the disadvantage of 
doing other injury to character, — it promotes mendacity, deceitful- 
ness and cowardice. In any event, it safeguards society from violent 
depredations at their hands and also from multiplying their breed. ^ 

If incapacitation under proper scientific methods fails, the last 
alternative in lieu of capital sentence is elimination. This question 
appears to have been approached in a characteristic manner in Eng- 
land during the first half of the nineteenth century when the refor- 
matory principle of punishment was first making its influence felt. 
Archbishop Whately in 1832 remarked: 'Tt seems to be entirely 

reasonable that those who so conduct themselves that it becomes 
necessary to confine them in houses of correction, should not be 
turned loo.se upon society again until they give some indication 
that they are prepared to live without a repetition of 
their offence.'' Matthew Davenport Hill (1792-1872), the 
famous Recorder of Birmingham, to whose work in the line 
of penal reform I made a reference in a previous lecture,^ gave 
a clear exposition of this principle as follows: '"We are reduced, 

in short, to Incapacitation or to Reformation. Both these expedients, 
it must be admitted, are of very humble pretensions when contrasted 
with the ambitious aims of deterrent punishment. Incapacitation 
limits itself to preventing the criminal from repeating his offence;; 
either for a time, as when imprisonment is employed, or for ever, as 
by the infliction of death. But as we are in no wise friendly to capi- 
tal punishment we would only use Incapacitation as furnishing the? 
opportunity for exercising reformatory action on the criminal; or in 
extreme cases, for withholding from society one who has resisted all 
endeavours to approve him."-^ 

Such permanent elimination by means of imprisonment, as re- 
commended above, would perhaps have been unthinkable in ancient 
States, owing to the absence of policing or saipervision of an efficient 
order. But there is no reason why it should be so at the present 
day in any civilised country. Scientific methods of detection as well 
as of protection have considerably improved during the last two 

* See Parmelee, Criminology, p. — MaciniUari, 1926. Servier, La peine dc 
morle remplacee par la castration, in the Arch. d. aiith, crini. Vol. XVI, March, 
1901, pp. 129-141. 

* Lecture IX. 

^ Letter of M. O. Hill to C. B. Adderly, Esq.. M.P., 1856- — quoted in Wines, 
Punishment and Heformation, p. 224. 
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centuries ; and it should not be difficult to hold in check a class of 
desperate offenders, which must be limited in number, so as effec- 
tively to prevent their escape from imprisonment or their attacks on 
well-ordered society. With the extensive adoption of reformatory 
and institutional treatment of the juvenile, the adolescent and the 
feeble-minded criminals, it is ex].>ected that there will he greater pos- 
sibilities for accommodating the worst criminals who being saved 
from the gallow^s, the guillotine or the electric chair would other- 
wise have been thrown upon society. The prisons run on new lines, 
with all facilities for individualization, industrial and other education, 
may house them for treatment and training. There is no reason 
why this view should not commend itself to far-sighted legislato^rs. 

On the other hand, however, there is a strong body of people 
who still adhere to the view that punishment is primarily to re- 
garded as the expression of the resentment of society against anti- 
social conduct, i.e., of universalized, if not individual, resentment. 
The permanent s(‘clusion of the offender would not suffice to satisfy 
the requirements of such public indignation. Nor would the ignor- 
ing and repression of this public feeling be conducive to the tx^st 
interests of the body politic. It would be demoralising in its effect 
and w'ould by ( ncouraging evil indirectly smother the aspiration after 
the good. Moreover, the argument based on the immunity from 
legal sanctions of the feeble-minded has its excesses and has actually 
been driven to absurdities. In America, it is said, almost in every 
rase of murder the plea of insanity or feeble-mindedness of diverse 
varieties is resorted to, and there is often a travesty of justice result- 
ing from the influence of expert alienists, mostly faddists, on the 
Courts. Turning to the alternative device of permanent segregation 
they point to the abuse of the jxiwers of pardon or release by the 
executive or administrative authorities. It is better to continue 
under the inexorable regime of the law than come under the arbi- 
trary power ot the executive which ma}^ n^sult in the dangerous cri- 
minals being let loose on society. The last two objections are main- 
ly based on the conditions prevailing in the Unittxl States where the 
fXTsonnel of the executive, as well as of the judiciary, changes with 
the fortunes of party politics and does not enjoy such confidence as 
in the United Kingdom, 

Between the two opposing views, that in favour of abolition ol 
capital punishment is gradually gaining in strength and on grounds 
of reason and experience bids fair to prevail. Even, if the time is 
not ripe for complete alxflition, capital punishment may be reduced 
to the necessiiry minimum until such time as may be indicated by 
public consciousness for its total ccissjition. The active exertions of 
the Howard League and of the National Council for the Abolition of 



[LECT. XII 


^24 penology: old and new 

the Death Penalty point to a growing social consciousness in 
that direction. In 1930 a Committee appointed by the House of 
Commons including Lord Buckmaster testified to the inefficiency of 
the death penalty as a deterrent, and its consequent imjustifiability. 
In the beginning of 1939, a debate in the House of Commons 
on the Death Penalty resulted in a motion for abolition being 
carried by 114 votes to 89. The debate took place on a private 
Member’s motion which was couched in the following terms: 
"7'hat this House would welcome legislation by which the Death 
Penalty should be abolished in time of peace, for an experimental 
period of five years.” This period was in, the main pro{X)sal of the 
Select Committee of 1930, and that is why it was adopted by the 
mover Mr. Vyvyan Adams. The objection put forward by the Gov- 
ernment was itself tantamount to an admission of the. strength of 
the case for abolition, for it was argued that what was proposed 
under the guise of an experiment might in fact mean the 
complete abolition of capital punishment. To demonstrate how 
such a result would bring on disaster, three familiar arguments 
were advanced in opposition, hirst, that violent criminals such as 
those who commit house-breaking and burglary, who do not carry 
lethal weapons, because they are afraid of the death penalty, would, 
if the death penalty were alx)lished, use them for the success of their 
enterprises or for the purpose of effecting their escape. Secondly, 
tliat the great body of public opinion still holds to its faith in the 
death penalty as essential for the preservation of security. Thirdly, 
the time is not ripe for it, and if a change so drastic is made in 
advance of public opinion, the public might take the law into their 
own hands, and bring the offender to book l>y lynching him. 

What has been said will suffice to show the change that has come 
over well-informed public opinion in the matter. It is to be hopxrd 
that the law will soon be brought into line with the other progressive 
countries of the world which ha\'e abolished the death penalty ; such 
as Norway, Sweden, Denmark, Finland, Holland, Belgium, Italy for 
political murders, Portug;al, most of the cantons of Switzerland, 
Oueensland, Uruguay, and twelve States of the American Union. 
The remaining thirty-six States of the Union retain the death jxmalty, 
but in twenty-four of these the Court or the jury may substitute life- 
imprisonment for it.* 

It will be remembered that the reservation of death penalty in 
Ivngland to a very f(‘w offences is comparatively modern. Under 
Henry VIII there were, it is s^iid two hundred and sixty-three crimes 
punishable by death. As late as 1797 “the number of capital offences 

’ John Lewis Gilliii, Crirninology and Penology ^ p. 357 — T]ie Century Co., 
New York; Kobinsoii, Penology in the United States, pp. 2.P3-2.46. 
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without benefit of clergy was 160, and it rose to 222 when the efforts 
of Sir Samuel Komilly for reform in this matter succeeded only so 
far as to have pocket-picking, which was capital atxive one shillling, 
taken out of the list of capital offences/'* At the present day in 
addition to murder, the setting fire to a King’s ship, or dockyard, or 
any strip in the port of London, piracy, and treasoir are punishable 
by death. 

The Puritan Fathers, while settling in the New World, did their 
best to reduce the harshness of the English laws from which they had 
sulfered owing to their religious beliefs. Hence the offences whicli 
were made punishable by death, numbered about a dozen at the start. 
At th(‘ present moment, the maximum number of oriences punishable 
by death taking all tlie States into account is six, but in most of the 
States it does not amount to more than twx), of which one is minder, 

and the other tri'ason, or rape, or kidnapping, as the case may be. 

Testi.mony of Statistu s. 

Statistics are not always a reliable' index to actual facts, but 
taking them as they are, it is fK^yond (|U(‘stion that their testimony 
does not support the view that the abolition of death penalty hiads to 

increase of crime. In Norway, capital punishment was entirely 

alx>lishcd on the ist January, In his report for the years 

iqo5-24, the Chief of the Norwe'gian Prisons declari's that the nuinlier 
of ])ersons eonvic'ted of murder has dimiuish(*d considc'iably. In 
S\v('den the Chief of tlie Prison Administration reports that '‘the re- 
duction in the number of capital sentejices and the final alx)lition of 
tlie ix'nalt}/, so far from leading to an increase of offences of Ifiis 
kind, was actually followed by a notable decrease." Similarly, the 
representative of the Danish Government on the International Prison 
Commission observes, " the abolition of capital punishment has not 
in any way contributed to an increase of such crimes, as were for- 
merly punished by death the numlxT of sentences (for murder) 

has decreased proportionally very considerably. 

It is often asserted that statistics in America demonstrate that 
wherever the death penalty has been done away with, there has been 
a decided increase in the number of homicides. There seems to lx 
no foundation for the statement. On the contrary, the figures show 
that homicide rates (i.e., the numbex of homicides known to the 
police per annum, per hundred thousand of the population) support 

‘ E. F. Du Cane, The Punishment and Prevention of Crime, London, 1885. 
p. 18 ; L. C. Pike, A History of Crime in Englajid, Vol. II, London, 1876, 
pp. 447-453. 

® The Execution of Roger Casement for treason took place in 1916. 

“ Pamphlet published by the National Council for the Abolition of the 
Death JPenalty. 

29 
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the op}X)site conclusion, in regard to .twenty -six States during the 
eight years 1912-19. If these are arranged in order of average 
annual homicidal rates with the lowest first, the first State (with the 
least deaths by violence) is Maine, where capital punishment has 
been abolished for nearly forty years. Its homicidal rate is 1.80. 
F'our of the next seven States have abolished capital punishment, 
and the homicidal rates are less than 3.75. The eight States at the 
b< 3 ttom of the list (each with a homicidal rate exceeding 7.00) all 
retain capital punishment. The States, therefore, which have 
abolished the death penalty take high rank amongst those with least 
murders ; the States with the most murders retain capital punish- 
ment*'.^ 

It need hardly be mentioned that the criminal statistics of a 
particular country, including homicidal rates, depend on a plurality 
of causes in which social, educational, industrial, economic and poli- 
tical factors play their respective parts. It is impossible in such a 
complex situation to attribute the rise or fall in the homicidal rates 
to the abolition of the death sentence as the sole determining cause. 
It is only deep-rooted prejudice which accounts for the view still 
entertained that the cessation of death penalty, or even a liberalising 
of the law relating to it by keeping it down to the minimum, and 
substituting for it imprisonment and individualized treatment, is 
bound to lead to disruption of society. Similar apprehensions were 
entertained in England when the abolition of capital punishment for 
trivial offences, such as shop-lifting, was contemplated. No less a 
person than Lord Ellenbo rough, speaking in 1833 in the House of 
Lords against the contemplated measure thus administered his warn- 
ing: '‘Your Lordships will pause before you assent to a measure 
pregnant with danger to the security of property. The learned 
judges are unanimously agreed that the expediency of justice and 
the public security require that there should lx* no remission of capi- 
tal punislunent in this part of the criminal law.” Time has proved 
Lord Ellenborough to be a false prophet. 

The Law in India. 

The law in India is practically the same as in England, with a 
few variations. The main difference is that it is codified, whereas in 
England it is mainly governed by precedents, although there are a 
ft'w s})ecial statutes relating to capital sentence. Under the Indian 
Penal Code, death or transportation may be awarded as punishment 
for the following offences onty: Waging war against the King (Sec. 


^ Afnerica and Capital Punishment, published by the National Council for 
the Abolition of the Peath Penalty, London. 
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I2i); abetting mutiny, actually committed (Sec. 132); giving or 
fabricating false evidence upon which an innocent person suffers 
death (Sec. 194) ; murder (Sec. 302) ; abetment of suicide of a minor 
or insane person, or intoxicated person (Sec. 305); dacoity accom- 
panied with murder (Sec. 396) ; attempt to murder by a person under 
sentence of transportation, if hurt is caused (Sec. 307). It will be 
observed that, with the exception of the first two offence^ and the last, 
the others are all connected with, or arise out of murder. In pursu- 
ance of a resolution of the Government of India, deportation to the 
Andamans has practically ceased with the exception that a few cri- 
minals considered particularly dangerous to .society, and some of them 
connected with political conspiracy, are occasionally sent there. In 
the majority of cases, however, it has been replaced by imprisonment 
for life. Sec. 55 of the Indian Penal Code provides that in every 
case in which sentence for transportation for life shall have been 
passed, the Government of India, or the Government of the place 
within which the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment for imprison- 
ment of either descTiption for a term not exceeding fourteen years. 

We now come to the main Section (Sec. 302) relating to murder, 
which provides that whoever commits murder shall be punished with 
death, or transportation for life, and shall also be liable to fine. It 
is clear from the terms of the section that the legislature recognis^ts 
two sorts of punishment, and leaves it to the discretion of the judge 
to inflict the one or the other, according to the circumstances of the 
case. There is no indication given in the Indian Penal Code as to 
the grounds that will justify the Court in inflicting the one rather 
than the other sentence. In the Code of Oiminal Procedure, how- 
ever, there is a section which has sometimes been regarded as giving 
such an indication. Sec. 367, sub-section (5) of the Code of Cri- 
minal Procedure runs thus: ‘'If the accused is convicted of an offence 
punishable with death, and the Court sentences him to any punish- 
ment other than death, the Court shall in its judgment state the 
reason why sentence of death was not passed.'" This has led certain 
Courts to hold that in a case of murder, the sentence of death is the 
normal punishment to be awarded and the sentence of transportation, 
being a departure from the normal course, calls for the reason justify- 
ing it to be stated in the judgment. It is optm to reasonable doubt 
as to whether a provision in the procedural Code, could be taken to 
affect in any way the substantive provisions of Sec. 302 of the Indian 
Penal Code. Nevertheless, it has been held that the terms of Sec. 
367 sub-section (5) give a clear guidance to the judge to the effect 
that she should not ask himself whether to pass the sentence of death 
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or not, but whether there are reasons for passing the lesser sentence.^ 
On the other hand, in Emperor v. Dukari Chandra Karmakar,^ the 
same question came up for consideration and there was a difference 
of opinion between two judges of the High Court of Calcutta. 
Cuming, J., held that it is clear from Sec. 367, Cl. (5), Cr. P. C., 
that when a person is found guilty of murder, the sentence of death 
must be the normal sentence, and the sentence of transportation for 
life is provided only as an abnormal sentence, in passing which, 
reasons must be given as to why the capital sentence is not passed. 
It is for the accused to make out extenuating circumstances which 
would justify the lesser punishment, and not for the Court to presume 
any. S. K. Ghose, J., differing, took the view that Sec. -^(y] concerns 
only the proper form of judgment and cannot be taken to lay down 
as a matter of substantive law, the measure of the punishment to be 
inflicted. '‘The Indian Penal Code simply provides alternative 
punishment, and there is nothing which takes away from the Court 
the duty to see that in a particular case the punishment fits the 
crimt‘. That I consider to be the true measure. Once you admit this, 
the position that by Sec. 367 Cl. (5), Cr. P. C. death penalty must 
be the rule beH:omes untenable. As regards the death sentence, far 
from making it the ordinary penally for the relevant offences, the 
draftsman of the Code stated that it ought to be sparingly inflicted. 
Experience shows that in practice this has been done, which once 
more proves that Sec. 367, Cr. P. C., does not touch tlie essence 
of the matter at all. Therefore, in fixing the; measure of punishment 
one is to be guided not by Sec. 367, Cr. P. C., but by various other 
matters, for instance, the enormity or otherwise of the olTence and 
t!)(‘ particular circumstances iinder which the accused committed it. 
They all go back to tlie facts of the case." This appears to be the 
sounder view. 

If art' relegated to the facts of the case, we have next to 
eiKjuire what class of facts would justify the Court in passing a 
sentence of death, and what other facts would justify the so-called 
lesser sentence. A reference to the Exceptions under Sec. 300 of the 
I. P. C., for examplt'. Exception i, or Exception 4, would obviously 
be of no assistance for, wIkti tin; requirements of those Exceptions are 
satisfied the offence in question ceases to be murder. Tliere must be 

‘ Mir She Vi V. Emperor, 8t I.C. 9.^5. 

* 33 C. W, N. p. 1226. Owing to the (lilTcrence of opinion the case was 
referred to a tliircl judge C. C. Gliose, J.. who held in accoixlance with prece- 
dents that in a of conviction under S<X'. 302 I.P.C., if tw^o judges of the 

Division Court diflt^r :>s to the pro[^>er sentence to l>e passed, one favouring the 
doiith penalty, and the other transportation for life, that itself is a siitficieut 
ground for holding that the death penalty .should not be inllictcd. He also 
held that on the facts it was not a fit case for the death penalty. 
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facts and circumstances other than those which will justify the Court 
to withhold the sentence of death and to award transportation or 
imprisonment for life instead. The reported cases show that a number 
of circumstances occurring in a variety of cases has influenced the 
court to hold that it is not proper to award the extreme penalty. 
For instance, extreme youth, or extreme old age, heat of passion 
(such as would not come under Exception 4 of Sec. 300), the sex of 
the accused, the fact that the accused murdered his wife labouring 
under an unfounded suspicion of her chastity, the fact that an un- 
wanted child was disposed of to hide the mother's shame, have served 
as good grounds for awarding the alternative sentence. Even suspen- 
sion of sentence for a long time and the mental agony caused thereby 
has been regarded as a good ground for not inflicting the death 
penalty. In Autor Singh and others v. Emperor^ Carnduff J., in 
laying down the law observed: 'M am oppressed by the feeling 
that the appellants have, through no fault of theirs, had the.se capital 
sentences suspended over their heads for nearly six months 
On the whole, I think that the law, as it stands in India where the 
alternative j^enalties of death and transportation are prescribed for 
murder it is a matter for my consideration, and tliat 1 ought not to 
confinn the death sentences unless I personally think that they ought 
to be carried out now. And I believe I am right in saying that 
d(‘lay such as this has, before now, been regarded by judges as a 
sufficient reason for refraining from im])osing the exlrcrru', penalty. 
In this view I will not confirm the sentences of d(‘ath, but direct that 
they be altered into sentences of trans])ortation for life". 

There is another class of cases whidi may ]:)rofjtably be referred 
to. Where the accused, an aborigine, belonging to a, most ]>rimiti\a‘ 
state of society is sway(‘d by superstitious b(‘liel in witchcraft and 
commits the offence of murder under the direct influence of that 
belief, it has been held that the Court is entitled to award the sentence 
of transjKjrtation f(3r life. I need not refer to more than one or two 
of these castes. In (Jneen v. Osram Simgra'' Kem}> and Mark J. J, 
observed: "Absurd and unfounded as that belief was, we think that 
we arc lK)und to take into consideration and make some distinction 
between such a case as this and ca.ses in which deliberate in urder has 
been committed from baser motives. We, in no way, countenance 
the supposition that the existence of such a motive as existed here in 
any way changes the nature of the crime ; but we think that as the 
law has prescribed two different degrees of punishment for the crime 
of murder, this is a case which, under all the circumstances may be 


^ 17 C. W. N., p. T213. 
^ (1886) 6 W. R. Cr. 82. 
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considered not to merit the severer penalty'’. It is noteworthy that 
the whole emphasis was on ‘'the nature of the crime” ; and in spite 
of it the sentence of death was not awarded. When the Courts feel 
that under the law they are entitled to study the criminal, and not 
only the crime, for the purpose of deciding on the punishment, the 
infliction of the death penalty may be less frequent. The above case 
was followed in Mala Ho v. Emperor^ where an aborigine of the Ho 
tribe committed murder under the influence of similar Ixdief in 
witchcraft. • - 

The general trend of judicial decisions is that it is the duty of 
the Court carefully to select the punishment so that it may fit the 
crime. Assuming that the view that in choosing the sentence of 
transportation or imprisonment for life in preference to the death 
sentence, the Court is to look only to the gravity or enormity of the 
offence, and the circumstances under which it was committed, it must 
necessarily restrict the Court to a very limited area. The antecedents, 
the up-bringing, the associations, and the whole social and economic 
environment of the offender must be beyond' the scope of the enquiry. 
It is these data which are essential for the purpose of its decision 
as to whether the individual is practically t>eyond reform, or whether 
he may be reasonably expected, under proper conditions, to respond 
to individualized treatment. Without these factors, it seems impossible 
for the Court in the light of the new penology to assist the State by 
passing the right sentence. In other words, some means must be 
discovered whereby, in the matter of the extreme penalty of the law, 
as much as in the case of other offences calling for lesser sentence, 
the punishment may be htted to the criminal and not only to the 
crime. I am conscious of the difficulty that stands in the way. Under 
the law of evidence, as it is at present, the facts relating to the 
personality of the individual are almost wholly irrelevant. But legis- 
lation is only the means, and not the end. If the end be to get to 
the personality of the individual in a special class of cases, and for 
special purposes, the means to that end will easily be found. 

Perhaps an easier method may be found by a liberal use of the 
prerogative of pardon or of commutation. Section 54 of the Indian 
Penal Code provide^ that ”in ever}-^ case in which sentence of death 
shall have been passed, the Government of India or the Government 
of the place within which the offender shall have been sentenced may, 
without the consent of the offender, commute tl|e punishment for any 
other punishment provided by this Code”, Section 55 which is allied 
to Sec. 54 has already been referred to. By a liberal use of the 
power, given under these sections the death sentence in a large number 


1 P. L. T. 28^. 
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of cases may be commuted, even as an experimental measure, to 
allow individualized treatment a fair chance. This procedure, 'namely, 
partial, if not complete, abolition of the death penalty by liberal 
use of the prerogative of mercy, has been tried in other countries, 
and not found wanting. In France the President's prerogative of 
mercy was utilised* for discontinuing the death penalty for a time. 

In the estimation of some penologists the deterrent influence of 
permanent, or almost permanent, segregation is greater than the death 
sentence, because there are few criminals who can face the prospect 
of life-long imprisonment with equanimity. They would rather face 
death. The deterrency of capital punishment is a great deal reduced 
by reason of the notorious fact that the jurors are averse to sending 
a man to the gallows, and therefore, as often as they can, they bring 
in the verdict of 'hiot guilty". The very uncertainty of conviction 
for murder takes awa}^ from the death penalty the dread which the 
law-breaker may feel for it. If permanent segregation takes the j)lace 
of the death sentence, the prospect of such chance acquittals will cease 
to act on the minds of likely criminals. Thus, there are cogent and 
weighty reasons why the substitution of Segregation or Incapacitation 
for capital sentence should be given a fair trial. 
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